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PREFACE. 

In the face of the important alterations in tlie Law of Bankruptcy which 
have been brought about by the Bankruptcy Act, 1883, it has been 
suggested that a series of Eeports of Cases decided under the New Act 
may be of some service to the profession. 

With this view the present series of Eeports has been undertaken. 

It is proposed to include all Cases of importance under the New 
Bankruptcy Act which may be decided in the High Court of Justice or 
the Court of Appeal, and by this means it is hoped that in due course a 
complete Treatise, showing the working of the New Bankruptcy Law, 
may be provided. 

It is felt that the value of the present Eeports will be much increased 
if they are placed in the hands of the profession as soon as possible after 
the Cases noted have been decided ; and an earnest endeavour will bo 
made to ensure this being done. The effort thus to prevent any delay 
wiU, it is trusted, satisfactorily account for the size of the various parts 
being somewhat smaller than those of other well-known Eeports, and 
may necessitate the issue being more frequent. 

Lastly, the Editor is not unconscious of the vast importance of the task 
imposed upon him, in carrying out which he appeals to the friendly 
judgment of those in whose interests the work has been undertaken. 

4, Essex Cottbt, 

TsicpLE, E.G. 

March Zrd, 1884. 
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ORIGINAL PREFACE TO PART I. 



In the face of the important alterations in the Law of Bankruptcy 
which have been brought about by the Bankruptcy Act, 1883, it has 
been suggested that a series of Reports of Cases decided under the 
New Act may be of some service to the Profession. 

With this view the present series of Eeports has been undertaken. 

It is proposed to include all Cases of importance under the New 
Bankruptcy Act which may be decided in the High Court of Justice 
or the Court of Appeal, and by this means it is hoped that in due 
course a complete Treatise, showing the working of the New 
Bankruptcy Law, may be provided. 

It is felt that the value of the present Reports will be much 
increased if they are placed in the hands of the Profession as soon as 
possible after the Cases noted have been decided; and an earnest 
endeavour will be made to ensure this being done. The effort thus 
to prevent any delay will, it is trusted, satisfactorily account for the 
size of the various parts being somewhat smaller than those o£ 
other well-known Eeports, and may necessitate the issue being more 
frequent. 

Lastly, the Editor is not unconscious of the vast importance of the 
task imposed upon him, in carrying out which he appeals to the 
friendly judgment of those in whose interests the work has been 
undertaken. 

4, EssBX CoiTET, Tbmple, E.G. 
March Zrdy 1884. 



On the completion of this the First Volume, the Reporter cannot 
resist adding to the above " Original Preface " one word of grateful 
thanks for the kind manner in which the Work has been received, 
and for the valuable and willing assistance which has at all times 
been afforded him, as well by the OflScials connected with the Courts 
as by the members of the Profession engaged in the various Cases 
reported. 

4, Essex Goubt, Temple, E.G. 
December Uth^ 1884. 
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REPORTS OF CASES 



DECIDED UNDER THE 



BANKRUPTCY ACT, 1883. 



HOUGH V. WINDAS and Another. court OP 

APPEAL. 

Bankruptcy Act, ISSS, Sections 146 and 169. 1884. 

Question, Whether, in a case where possession of the goods of a debtor •^*'*'*- 18 ^ 30. 
had been taken by the sheriff under a writ of elegit on December 22nd, 
1883, but no delivery had been made to the judgment creditor prior to 
January 1st, 1884, when the Bankruptcy Act 1883, came into operation 
(by which statute it is provided that writs of elegit shall no longer extend 
to goods), the judgment creditor was still entitled to delivery of the goods 
previously seized. 

Held, that the judgment creditor was still entitled to delivery of the 
goods. 



0: 



'N May 31st, 1883, the plaintiff, E. J, Houghj obtained a 
judgment against Winias for 2,300^. 

On December 20tli, 1883, a writ of elegit was issued, and 
possession of the debtor's goods was taken by the sheriff on 
December 22nd. 

On January 1st, 1884, when the Bankruptcy Act, 1883, came 
into operation, no inquisition had been held, and the goods seized 
had not been delivered to the creditor. 

Section 146 of the Bankruptcy Act, 1883, provides that " the 
sheriff shall not under a writ of elegit deliver the goods of a 
debtor, nor shall a writ of elegit extend to goods." 

Section 169 of the Bankruptcy Act, 1883, provides that the 
enactments described in the 5th schedule shall be repealed, and, 
amongst these, the Statute 13 Edw. I. c, 18 (the Statutes of 
Westminster the Second. Execution either by levying of the 
lands and goods, or by deKvery of goods and half the land, 
at the choice of the creditor), in part, namely, the words " all the 

M. B 



V. 
WlNDAS. 



BANKRUPTCY EEPORTS. 

1884. chattels of the debtor, saving only his oxen and beasts of the 
Eto^H Ploiigli/' is included. 

But by sub-section 2 (b) of the same section (169), such repeal 
shall not affect " any right or privilege acquired, or duty imposed, 
or liability or disqualification incurred, under any enactment so 
repealed." 

The question was raised whether the sheriff was entitled to 
deliver the goods to the creditor after January 1st, 1884, of which 
he had obtained possession before that date. In other words, 
whether section 146 of the Bankruptcy Act, 1883, applied to a 
writ which was actually in operation when the Act came' into 
force. 

On January 11th, 1884, a Divisional Court, consisting of 
Manistyy J"., Lopes, J,, and Watkin Williams, J., made an order 
directing the sheriff to withdraw. 

From this order the creditor appealed, and, after being argued 
before Brett, M, R., and Botcen, L, J,, the case was considered to be 
of such importance that it was directed to be re-argued before a 
full Court. 

Douglas Walker, for the judgment creditor. 

There is no bankruptcy in this case, and consequently no rights 
have to be considered, except those of the judgment creditor and 
those of the debtor. The goods are bound from the issue of the 
writ. 

[Brett, M. E. : How do you mean bound P] 

The debtor could not part with them. The effect of the writ 
was to give the creditor the right to the goods. The goods cannot 
be disposed of by the debtor, and they cannot be taken by any 
other person. In Payne v. Drewe (4 East, 523) Lord Ellenhorough 
said: "The sense in which, and extent to which, goods are in 
either case said to be hound is, that it binds the property as against 
the party himseK, and all claiming by assignment from or repre- 
sentation through or under him ; but it does not vest the property 
in the goods absolutely, as to defeat the effect of a sale thereof made 
by the sheriff under an execution." By the Statute of Frauds it 
was provided that a writ of execution should bind the property of the 



COUET OF APPEAL. 3 

goods from the time of its delivery to the sherifiF. The position of 1884. 
the debtor is this. A debtor, as soon as seizure is made, is discharged Houoh • 
from all further execution. (Bacon's Abridgment, 397.) This is wwdab. 
so, even if the sheriff does not deliver the goods, or satisfy the 
judgment creditor. 

[The Lord Chancellor : Do you say that this would be so in 
case of any vis major ? That would hardly be the case surely if 
the sheriff were prevented by any compulsion of law. The reason 
that the debtor is discharged is because the creditor has got his 
goods, or at any rate has the power of having them.] 

The reason given is that the debtor cannot avoid the execution. 
The remedy of the creditor is against the sheriff. 

[Brett, M.E. : Only if failure of execution is caused by negli- 
gence.] 

I suppose the debtor is discharged because the sheriff is liable. 
From Clerk v. Withers (6 Mod. Eep. 293, 299, 300) it appears 
that " the sheriff after seizure is bound to the value of the goods. 
When he seizes the goods the defendant is actually discharged, for 
the plaintiff must depend upon his execution and rely upon that, 
and he has no further remedy aerainst the defendant, but alto- 
getter .gd^t ihe .k»iC-- But if i. „ece».^ U. ^i ^ ™ 
the position of a judgment creditor who had seized under an elegit 
before the new Act. * In Ex parte Abhottj In re Gourlay (L. E., 
15 Oh. Div. 447), it was held that a judgment creditor who has seized 
under an elegit is a secured creditor. He was a secured creditor 
even in the event of bankruptcy. That was his position at the time 
when the Bankruptcy Act 1883, came into force. Turning to 
the Bankruptcy Act 1883, my contention is that it has solely a 
future effect to writs issued after the Act came into operation. 
Section 146 enacts that " the sheriff shall not under a writ of elegit 
deliver the goods of a debtor, nor shall a writ of elegit extend to 
goods." It has solely a future effect. 

[Brett, M.E. : In that view the two parts of the section are 
mere tautology.] 

The two parts are the same, and as the second part is future so 
must the first part be. If this is not so, what is the position of the 

ij2 



BANKEUPTCY REPOBTS. 

1884. BherifiF. The seizure is lawful and complete before the Act. Is he 
Hough to withdraw P The Act does not direct him to withdraw. 
WmsAs. Th® section, I submit, only applies to writs under which the 

sheriff was not in possession or to writs issued after the Act. If 
the section is inverted its object may be better understood. Sup- 
pose the section had been, " no writ of elegit shall extend to goods, 
and imder a writ of elegit a sheriff shall not deliver the goods of a 
debtor," it would clearly have been future in its application, and 
it is submitted that the meaning of both parts of the section is the 
same. In addition to this, section 169 of the Act especially 
reserves rights already acquired. The creditor was in the position 
of a " secured creditor." {Ex parte Abbott j In re Qourlay^ L. E., 
15 Oh. Div. 447.) The words of section 169 are, that " the repeal 
effected by this Act shall not affect" (b) " any right or privilege 
acquired," The creditor had abeady acquired a right. 

Wilkinson for the sheriff. 

I appear for the sheriff. I do not propose to take any part in 
the argument. I have merely to submit to the order of the Court. 
It is usual for the sheriff to take that position. 

Herbert Reed^ for the debtor, in support of the order made by 
the Divisional Court that the sheriff should withdraw. 

An Act of Parliament must be construed according to its ordi- 
nary meaning, and so as to give effect to all the words of the Act. 
Mere general words do not control particular words. Any section 
of an Act must be construed plainly, and must not be inverted. 
The provisions of the Bankruptcy Act, 1883, in respect of writs of 
ekgity are directed against an evil, the effects of which have long 
been felt. Under a writ of elegitj all the goods of a debtor might 
be deKvered to a particular creditor to the prejudice of others, and 
it was to put an end to this evil that the provisions were inserted. 
Section 146 provides that the sheriff shall not under a writ of elegit 
deliver the goods of a debtor, nor shall a writ of elegit extend to 
goods. The section, I submit, clearly applies to writs abeady 
issued. It does not provide that the sheriff shall not seize the 
goods, as it doubtless would have done had the intention been that 
it should only apply to future writs. The section says " deKver," 
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and the word " deKver" must be taken in its ordinary meaning. iSM. 
It clearly applies to writs already issued, and under whicli the Hoitoh 
sheriff was in possession. It is impossible that the sheriff can WmoAB. 
deliver goods under a writ issued after the Act, for it is expressly 
provided that no writ of elegit shall extend to goods; and by 
section 169, writs of elegit, sb fqx as they affect the goods of a 
debtor, are abolished. In any other view, the direction that the 
sheriff shall not deKver is mere surplusage, 

[Brett, M. E. : Tou make the whole of the principal enact- 
ment retrospective, though its words are future.] 

I submit that, in applying the enactment to the future opera- 
tion and effect of writs already issued, I do not make it retro- 
spective. Sections 146 and 169 must be read so as to give effect 
to both. By section 169 there is an express repeal of that part of 
the Statute of Westminster which refers to goods. The effect of 
section 169, taken alone, being of itself to prevent goods and chat- 
tels being taken in execution under any writ of elegit issued after 
January 1st, 1884, it follows that the enactment contained in 
section 146 would have nothing at all on which to operate unless 
it was intended expressly to apply to cases where execution has 
begun, but has not been perfected, by delivery before that date. 
The meaning, I submit, is that after the commencement of the 
Act the sheriff shall not deliver goods which but for section 146 he 
might have delivered. He shall not deliver under a writ issued 
before January 1st. The writ is gone after that date, and it would 
be impossible for him therefore to deliver. 

[Bkett, M. E. : What would be the position of the sheriff P] 

He is protected by section 169. 

[The Lord Chancellor: If the legislature had meant that 
the sheriff shall not deliver under a writ of elegit issued before the 
Act, would it not have said so P] 

I submit that that is the plain meaning of the section. Unless 
it is so construed, the words of the first part of the section are mere 
surplusage, and although direct and positive in its terms, it is alto- 
gether of no effect. And further, if section 146 refers to writs 



1884. 
Hough 
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BANKEUPTCY EEPORTS. 

issued before the Act, the mere general words of section 169, sub- 
section 2 (b) have no effect to override the special words of section 
146. There can be no hardship, for the Act passed in August and 
did not come into operation until the 1st of January. The whole 
object of the Act is to secure the goods for the general body of 
the creditors, and it ought to be construed so as to give effect to 
this purpose. 

Douglas Walker in reply. 

The question to be considered is solely between the judgment 
creditor and the debtor. There is no bankruptcy. The second 
part of section 146 is clearly future, and so must the first part be. 

[Brett, M. E. : If that be so, the same thing has been said 
three times over — twice in section 146, and then in the saving 
clause.] 

Judgment reserved. 



Jan, 30. 
Judgment. 



Lord Chief Justice Coleridge : 

I am about to deliver an opinion written by the Lord Chancellor, 
in which any individual suggestions of my own are embodied. In 
this case a writ of elegit was issued at the suit of the appellant, a 
judgment creditor for 2,300/., against goods of the respondent, 
imder the Statute of Westminster (13 Edw. I. c. 18), on Decem- 
ber 20th, 1883. The sheriff took possession on December 22nd, 
1883. The effect of this proceeding, as the law stood at that time, 
was to entitle the creditor to delivery of the goods seized, to an 
amount (to be ascertained by appraisement) sufllcient to satisfy his 
debt. In JEx parte Abbott (L. E., 15 Ch. Div. 447) it was deter- 
mined by the Court of Appeal that, imder similar circumstances, 
the creditor acquired a specific interest before appraisement in the 
goods seized, which a bankruptcy then intervening did not defeat. 

There is in this case no bankruptcy ; but it is contended, and it 
has been decided by the Court below, that the effect of the present 
Bankruptcy Act (passed August 25th, 1883), which came into 
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operation on January 1st, 1884, is to deprive the judgment creditor i884. 
of the right to delivery of the goods given to him by the Statute of ^"^ 
Westminster. v. 

In Ux parte Abbott (L. E., 15 Oh. Div. 447) Lord Justice James 
said that this kind of proceeding against goods and chattels by 
way of elegit " was an absurd anachronism," which he hoped 
to see soon abolished by the legislature. This has been done, 
so far, at all events, as relates to any writ of elegit issued after 
December 31st, 1883. But the question is whether the effect of 
the statute has also been to intercept from a judgment creditor the 
fruits of such a writ, previously issued, under which the sheriff was 
on that day lawfully in possession. The legislature might, if it 
thought fit, have put an end to that form of process against goods 
and chattels immediately on the passing of the Bankruptcy Act, 
and before the time appointed for the commencement of its general 
operation. But this was not done. It is beyond controversy that a 
writ of elegit might at any time between August 25th, 1883, and 
January 1st, 1884, have been issued against goods and chattels 
and duly executed by delivery, and that the title of the creditor to 
goods so delivered would have been unaffected by the Act. 

The enactment which is supposed to have had the effect of 
wholly nullifying the right which the creditor had in this case 
acquired before the new law came into operation is contained in 
the latter (the 146th) of two sections (under the heading " Execu- 
tions"), both independent of bankruptcy. The 146th section is thus 
expressed — " (1) The sheriff shall not under a writ of elegit deliver 
the goods of a debtor, nor shall a writ of elegit extend to goods : 
(2) No writ of levari facias shall hereafter be issued in any civil 
proceeding." Unless there be anything else in the Act to require 
a different construction, or some demonstrable repugnancy or incon- 
sistency, I should myself have thought the rule " Omnia nova con- 
stitutio futuris formam imponere debet et nan prceteritis^' applicable to 
an enactment so expressed — applicable, that is, vrith reference to the 
day appointed for the Act to "commence" and " come into opera- 
tion," though later than that on which it received the Eoyal Assent. 
The word "hereafter" in the second sub-section means after the 
commencement of the Act, which speaks generally from the time of 
its commencement. If the legislature had meant to take away rights 
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1884. previously acquired, such an intention (being opposed to the spirit 
Hough and principle of the presumption expressed in the maxim to which 
WiNDAs •"■ ^^^® referred, and recognized by Sir Edward Coke and other 
great authorities) might have been expected to be made unequi- 
vocally clear, which, to my mind at least, it certainly is not. 
According to the ordinary presumption the words " a writ of 
elegit " as here used would mean a writ first issued, or, at all 
events, first made efEective, after (and not before) the commence- 
ment of the Act. 

The latter part of the sub-section "nor shall a writ of elegit 
extend to goods" cannot, in my opinion, without much violence 
to the natural meaning of the words, receive any other construc- 
tion. The writ which was issued in the present case, in the usual 
and prescribed form, under and according to the provisions of the 
Statute of Westminster (then still unrepealed and unaltered), 
beyond all question did extend to goods in fact and in law. If 
the legislature had intended, as from December 31st, 1883, to 
alter the construction as well as to intercept the further execution 
of such a writ already issued and then in the sheriff's hands, it 
would surely have found a more appropriate way of expressing 
that intention than by saying " a writ of elegit shall not extend 
to goods." It has been suggested that these words not only may 
include, but mean solely and exclusively, " a writ of elegit issued 
before the commencement of the Act." Such a construction, as 
it seems to me, would interpolate a limitation which, if meant, 
might very easily have been expressed. I cannot myself doubt 
that these words do refer to writs of elegit to be afterwards issued ; 
and if so, I think it is a strong reason for construing the same 
words " a writ of elegit," where they first occur in the unmediate 
context of the same sentence, as having the same meaning. 

Before I notice the argument mainly relied upon in support of 
the contrary view, I must advert to one founded upon the 2nd 
sub-section — " No writ of levari facias shall hereafter be issued in 
any civil proceeding." It was inferred from this that the legis- 
lature, when it used the different language of the first sub-section, 
had not in view writs to be "hereafter issued." To this argimient 
it is in my judgment a sufficient answer, that by the 2nd sub- 
section it was meant to prohibit altogether the issue, after the 
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oommencement of the Act, in any civil proceedings, of any writ 1884. 
of levari facias. By the 1st sub-section, it was not contemplated Houoh 
or intended that writs of elegit should cease to be issued, but only wmoAB, 
that their form and effect should be altered. The difference in 
the language of the two sub-sections (assuming both of them to 
leave untouched the operation of writs actually issued and effective 
before the commencement of the Act) is merely such as this dif- 
ference required, or at least made natural and appropriate. 

The main argument was, that any other construction than that 
adopted by the Court below would make either the former or latter 
part of the 1st sub-section inofiBcious and superfluous, and would 
be the contrary to the rule that effect must be given to all the 
words. 

After full consideration of this argument, I am unable to agree 
with it. I see no difficulty here in giving effect to all the words 
consistently with the appellant's construction, or on placing upon 
each branch of the sub-section a distinct sense, and although it 
may be true that what is said, either in the first or in the second 
branch, might have been inferred (in point of law) from what is 
said in the other, I cannot admit that there is any such pre- 
sumption against fulness or even superfluity of expression in 
statutes and other written instruments as to amount to a rule of 
interpretation controlling what might otherwise be their proper 
construction. No doubt, when the words admit of it, that inter- 
pretation which makes them more officious with respect to the 
clear and ascertained policy of the statute or purpose of the instru- 
ment is (in general) to be preferred to that which makes them less 
so. But for the reasons which I have already given (and others 
which I shall hereafter add) I find nothing here from which I can 
infer that it was the policy of this enactment to destroy and nullify 
rights acquired and already in process of realisation before its com- 
mencement. And I adhere to an opinion expressed by myself in 
the House of Lords more than ten years ago in Oiks v. Melsom 
(L. R., 6 H. L. Cas. 24), which, imless I am much deceived, I have 
also heard in substance expressed by great masters of the law, that 
nothing can be more mischievous than the attempt to wrest words 
from their proper and legal meaning only because they are super- 
fluous. 
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1884. According to my view of the proper and legal meaning of 

HouoH clause 14^ of the Bankruptcy Act of 1883, the first part of the 
WiwDAfl. sentence, " The sheriff shall not under a writ of elegit deliver the 
goods of a debtor," takes away for the future the remedy against 
goods by way of elegit given to judgment creditors by the Statute 
of "Westminster ; and the subsequent words constituting the second 
part of the sentence require the form of the writ to be altered for 
the future in accordance with that change in the law. I cannot 
accede to the view that, because express words so dealing with the 
form of the writ may have been inserted ex abundanti cauteld, and 
may really not have been necessary, the construction which either 
those or the preceding words would have received, if they had 
stood alone, ought to be altered. 

It is important to bear in mind that delivery by the sheriff is 
the whole and sole right given to the elegit creditor by the Statute 
of "Westminster, all other things which the sheriff has to do under 
the writ commanding him to make such delivery (entry, seizure 
and appraisement) being merely preliminary acts not expressed in 
the statute or in the writ, but implied from the nature of the duty 
to be performed. The words of the statute (to which the 146th 
section of the new Bankruptcy Act plainly refers) are, " When 
debt is recovered or knowledged in the King's Court, or damages 
awarded, it shall be from henceforth in the election of him that 
sueth for such debt or damages, that the sheriff shall deliver to him 
all the chattels of the debtor, saving only his oxen and beasts of the 
plough, and the one-half of his land, until the debt be levied, 
according to a reasonable price or extent." The Bankruptcy Act, 
by the words " the sheriff shall not under a writ of elegit deliver 
the goods of a debtor," takes away as to the goods this whole 
remedy, and a construction depriving a creditor of his title to 
delivery, in a case in which the goods were in the hands of the 
sheriff under an elegit duly issued before the 31st December, 1883, 
would destroy his whole vested right under the Statute of West- 
minster, and would, for every practical and substantial purpose, 
give the enactment as against him a retrospective operation. This 
is not at all like the operation of the 145th section, which (assuming 
it to apply to pending executions) only regulates in a just and 
reasonable manner the exercise of the right, and does not take the 
right away. 
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I pass from the 146tli to the 169th section of the Act, which 1884. 
appears to me to show positively that the legislature did not Houoh 
intend to take away imder the circumstances of this case the WiHDAa. 
creditor's right. That section expressly repeals various enact- 
ments to the extent mentioned in the schedule, one of which is 
"the Statute of "Westminster the 2nd, Chapter 18, in part, namely, 
the words, * all the chattels of the . debtor saving only his oxen 
and beasts of the plough;'" and those who think it improbable 
that the legislature could have devoted more clauses or more 
words than were necessary to the accomplishment of substantially 
the same object, meet here with an express repeal of those words 
in the Statute of Westminster, which on any possible construc- 
tion of the 146th section (except that which would make it 
throughout and exclusively retrospective) had been altogether 
deprived of their whole force and effect by the 146th section. If 
the principle ex ahundanti cauteld is sufficient (as I think it is) 
reasonably to explain this, much more is it sufficient to explain 
the addition in sub-section (1) of section 146 of the words dealing 
with the form of the writ of elegit to the previous words dealing 
with the substance of the remedy. 

It is, therefore, in my opinion clear that the legislature has by 
this section thought it right to confirm and corroborate, by way of 
express repeal of the particular words relating to chattels in the 
Statute of Westminster, expressly to preserve the creditor's right 
in the present case. The material savings are these : — " The re- 
peal effected by this Act shall not affect (a) anything done or 
suffered before the commencement of this Act imder any enact- 
ment repealed by this Act ; nor (b) any right or privilege acquired 
or duty imposed or liability or disqualification incurred imder any 
enactment so repealed." It is to be observed that these savings 
apply in terms to the repeal effected " by this Act," not specifying 
that particular section only. Upon that distinction, however, I do 
not lay stress ; because, being satisfied that the repealing clause 
and the 146th section ought to be read together, and that the re- 
peal adds nothing substantially to the effect of that section, I am 
unable to give the saving any narrower construction than it would 
have had if the repeal with the saving (so far as relates to the 
Statute of Westminster) had been added immediately after the 
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1884. words " The sheriff shall not under a writ of elegit deliver the 
HouoH goods of a debtor, nor shaE a writ of elegit extend to goods " in 
WnroAs. *^® 146th section itself. 

It was argued that savings from a repealing clause would not 
apply to any express antecedent provision of the Act inconsistent 
with them, and to this I agree. But the fallacy of that argument 
(as it seems to me) is this, that it assumes an inconsistency which 
I do not find to exist. There are no words in section 146 which 
expressly say, or from which it can (to my mind) be reasonably 
inferred, that any such rights as are saved by section 169 were in- 
tended to be taken away in the particular case of creditors who 
had obtained writs of elegit before 1st January, 1884. On the 
contrary, the general principle expressed in the maxim ** Omnis 
nova comtitutioy^ &c., to which I have already referred, militates 
against the supposition that the words of section 146, even if they 
stood alone, ought to have been so construed. I find, then, in 
section 169 an express enactment that the repeal of the words as 
to the delivery of chattels in the Statute of Westminster shall not 
affect any right acquired or duty imposed under them. The execu- 
tion creditor had, under the words of that statute, where unre- 
pealed, acquired a right to the delivery of the goods seized, and a 
duty was imposed by the same words upon the sheriff to deliver 
them to him. That right and that duty are, in my opinion, ex- 
pressly preserved ; and imder these circumstances, much as I resrret 
I find myself differing from judges for whose opinion I have the 
very highest respect, I cannot hesitate to say that I think the order 
appealed from erroneous, and that it ought to be reversed. 

The Master of the Rolls : 

When this case was argued before my brother Bowen and myself 
I thought that the point raised, which was a point raised upon 
a new statute, was one of general interest and was one of great 
difiBculty, and thereupon I decided that the case might be argued, 
if the whole Court would consent, before a full Court of the Court 
of Appeal. I hope that when such circumstances again arise the 
full Court will exercise the power it has of sitting. 

The more I hear of this case, and the more I have considered it, 
the more difficult and doubtful has this point appeared to me. 



COURT OF APPEAL. 13 

But I have come to the conclusion, though with great doubt and 1884. 
hesitation, that the legislature in this Act intended to be verbose Houoh 
and tautologous, and those who drafted this Act intended to say -^^j^ 
the same thing twice over. Having come to that conclusion, the 
interpretation must follow. I desire most emphatically to say that 
I can be no party to consenting to weaken or do away with an 
acknowledged rule of construction of statutes unless in extreme 
cases. I think this is an extreme case. But I take leave to enter 
my most earnest protest that this mode of drafting Acts of Par- 
liament does not conduce to clearness. I cannot disagree from the 
judgment. 

BowEN, L. J. : 

The question to be decided in the present case is whether the 
provisions as to writs of elegit of the Bankruptcy Act, 1883, affect 
a writ which has been issued and under which the sherifi had 
seized before the coming into operation of the Act on the 1st 
January, 1884. . 

At common law the writ of elegit, like other writs of execution, 
would probably bind the debtor's goods from the date of its issue, 
but by the Statute of Frauds it was provided that no writ of 
execution should bind the property of the goods but from the time 
of its delivery to the sheriff. Under a writ of elegit the sheriff 
was directed to deliver the goods to the creditor to satisfy the debt. 
But a direction to deliver implies an authority to seize. And it 
was held in the Court of Appeal in Hx parte Abbott (L. R., 15 Ch. 
Div. 447) both that the sheriff is entitled to seize the debtor's 
goods under a writ of elegit at once before the holding of the 
inquisition, and also that from the time of such seizure the creditor 
becomes a secured creditor. 

The Bankruptcy Act of 1883 puts an end for the future to the 
operation of writs of elegit so far as goods and chattels are con- 
cerned. The question in the present case is how far the language 
in which this salutary alteration of the law has been expressed affects 
the case of writs imder which, on January 1st, 1884, there had 
been a seizure but no delivery. The sections which apply to it 
are sections 146 and 169. The first observation to-be made on 
section 146 is, that the writ of elegit is not abolished altogether. 
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1884. but is only restricted in future to lands. In the second place it is 
Hough to be remarked that the words of the section are couched in the 
WiNDAs. ^^^ widest form. In spite of this generality of expression, even if 
the words stood alone, we should still be bound to search for such 
a construction to be put upon them as would neither prejudicially 
affect vested rights nor render abortive the legal effect of things 
already done. A writ of elegit upon seizure under it by the 
sheriff has begun to operate, and a vested right has been thereby 
acquired, unless it was the intention of the legislature to destroy 
it. The difficulty, however, of placing a restricted construction 
upon section 146, so as to respect the rights of a creditor who had 
already seized between the passing of the Act and its coming into 
operation, arises principally from the fact that the subject of writs 
of elegit is again specifically dealt with in section 169. This latter 
section repeals so much of the Statutes of Westminster the Second, 
chapter 18, as relates to the debtor's chattels, saving, however, any 
right or privilege already acquired. It was forcibly argued before 
US that the effect of this latter section taken alone being of itself 
to prevent goods and chattels being taken in execution imder any 
writ of elegit issued after January 1st, 1884, it followed as a 
matter of reasoning that the enactment contained in section 146 
would have nothing at all on which to operate unless it was 
intended expressly to apply to cases where the execution has begun 
but had not been perfected by delivery before that date. It 
appears to me that the answer to this somewhat formidable argu- 
ment is to be found in a study of the framework of the Bankruptcy 
Act, 1883, so far as it works a repeal of previous legislation. It 
does not seem to me possible, imder the scheme adopted, to treat 
the repealing section 169 as an independent section or one intended 
to do more than to repeal expressly in a group those portions of 
previous statutes which had already been repealed by implication 
in the body of the Act. This appears to be the scheme of drafting. 
The mere fact, therefore, that an express repeal of certain pro - 
visions as to elegit is contained in section 169 would not be an 
argument for putting on the earlier sections any construction which 
they would not independently demand. I think that the words 
with which the saving clause in section 169 begin, viz., " The 
repeal effected by this Act shall not affect any right, &c., acquired 
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under any enactment so repealed," are large enough, whether so 1884. 
designed by the draftsman or not, to save vested rights both Houoh 
against the operation of section 169, the general repeal clause WmoAs, 
itself, and also against that of the previous clauses of the Act. 
I also think, even without the saving clause, that section 146, 
unless it is to receive some special force from the co-existence of 
another clause, may itself receive a reasonable construction which 
would except from its operation writs imder which, prior to 
January 1st, the sheriff had already seized. Both the recognized 
rule that statutes should be interpreted, if possible, so as to respect 
vested rights, aud it may be the effect of the saving clause in 
section 169 itself would be to withdraw from the operation of 
section 146 all writs which, like the present, were already in force 
prior to January 1st. For these reasons, though I do not think 
ike matter perfectly free from doubt, I have arriyed at a distinot 
conclusion that the judgment of the Court below should be reversed. 
Lord Justice Cotton desires me to say that he agrees with the 
rest of the Court, that the judgment appealed from must be . 
reversed. 

Solicitors : Lyne 8f Holman for the judgment creditor. 
Ingledew 8f Ince for the debtor. 
Maynard for the sheriff. 

Cases relied upon or referred to in the arguments and judg- 
ments : — 

Payne v. Drewey 4 East, 523. 

Ckrk V. Withers, 6 Mod. Eep. 293, 299, 300. 

Ex parte Abbott j In re Oourlay, L. E., 15 Ch. Div. 447. 

Qiles V. Mehom, L. R., 6 H. L. Cas. 24. 
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PRACnCK 

BsFOEB In re WILLIAM WILLIAMS. 

Mb. Bboib- 

TRAB Pkpyb. Bankruptcy Ad, 1883, Sedicni 17, Sub-section 9. 

^^^** Public Examination : First Meeting of Creditors not concluded. 



Jan. 22. 



Held: That the public examinatioii cannot be concluded until the 
adjourned first meeting of creditors has been concluded. 



T 



HIS was the first public examination under the Bankruptcy 
Act, 1883. 

The debtor, William WtlliamSy had presented a petition against 
himself. 

The first meeting of creditors had been simimoned, but was 
adjourned owing to the absence of a quorum. 

W. W. Aldridge^ the official solicitor, said : — 

The examination of the debtor must necessarily be adjourned. 
The first meeting of creditors has not been concluded. (Bank- 
ruptcy Act, 1883, s. 17, sub-s. 9.) 

Pepys, Registrar : 

The Bankruptcy Act, 1883, section 17, sub-section 9, says that 
an order declaring that the public examination of a debtor is con- 
cluded shall not be made " imtil after the day appointed for the 
first meeting of creditors." The section, in fact, provides that the 
public examination shall not be concluded before the day fixed for 
the first meeting, but that is a very different thing to the conclusion 
of the first meeting. It does not necessarily follow that the exami- 
nation must be adjourned until after any adjournment of the first 
meeting. A first meeting might be adjourned from time to time, 
and it might add very greatly to the expense if the public exami- 
nation were obliged to be adjourned in the same way. The point 
is a very important one, and the matter had better stand over for a 
week for consideration. 
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January 29th. 

Pepys, Registrar : 

Last week I expressed some doubt upon the question of ad- 
journing the public examination in cases where the first meeting 
has been adjourned. Since that time I have considered the matter 
I am now clearly of the opinion that in no case ought the public 
examination to be concluded until the adjourned meeting is con- 
cluded. 



1884. 
Inbs 

WlLLZAX 
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JURISDICTION. 

In re EVAN JONES. 

Banhruptcy Act, 1883, Sections 94, 99 and 169 — Bankruptcy Rules , 1883, 

Rule 264. 



BXFOBB . 

Mb. Justigb 
Mathew. 

1884. 



Delegation of Judge* s Authority — Jurisdiction of Registrar — Pending Business, /<»». 29, 

Application to the registrar on behalf of the trustee in a bankruptcy 
under the Bankruptcy Act, 1869, that a solicitor should pay over to 
such trustee certain moneys alleged to be in his hands and to belong 
to the bankrupt's estate. 

Objection, — ^That under the terms of the Bankruptcy Act, 1883, the 
registrar had no jurisdiction to hear the application. 

Held, — ^That the registrar had jurisdiction. 



I 



N the year 1871, on the death of one Sugh Jones, letters of 
administration of his estate were granted to Evan Jones and a 
Mrs, Chevertony and as a large sum of money was required for 
canying out the administration, Evan Jones and Mrs. Cheverton 
handed such sums to A. F. Barnardy a solicitor, who paid 3,160/. 
into the Inland Revenue Office for administration purposes. 

In November, 1875, Evan Jones was adjudicated a bankrupt. 

In 1878, the surplus sum of 3,000/. remaining after payment of 
the succession and other duties in the administration of Hugh Jones 
was, upon the application of A. F. Barnard^ returned to him by 
the Inland Eevenue Office. 

On January 24th, 1884, an application was made by the trustee 
in the bankruptcy of Evan Jone^ to Mr. ErCgistrar HazKtt for an 

M. c 
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1884. order that this sum of 3,000/. should be paid over to him by 
Ik bb Evan A. F. Barnard as a portion of the estate of the bankrupt. 

owBs. Q^ ^j^^^ occasion the preliminary objection was taken that under 

the terms of the Bankruptcy Act, 1883, the registrar had no 
jurisdiction to entertain the application. 

The question was thereupon referred to Mr. Justice Mathew, 
as the acting bankruptcy judge, for determination. 

Kirby for the trustee. 

Section 67 of the Bankruptcy Act, 1869, authorized the chief 
judge to delegate certain of his powers to the registrar ; and this 
' was done by an order of Bacon, C, J., issued in 1870. The powers 

thus delegated, amongst which was the power of dealing with this 
application, still continue. By section 169 of the new Act of 1883, 
proceedings under the Bankruptcy Act, 1869, pending at the 
commencement of the Bankruptcy Act, 1883, are to continue as 
if the new Act had not passed. And by Rule 264 of the Bank- 
ruptcy Rules, 1883, "In any proceeding commenced under the 
Bankruptcy Act, 1869, or any previous bankruptcy Act, a re- 
gistrar shall, unless and until the judge otherwise orders, continue 
to have and exercise aU powers and jurisdiction (not otherwise 
provided for by the Act or these Rules) which he had by delegation 
or otherwise at the commencement of these Rules." 

K a Willis, Q.C.y for A. F. Barnard. 

Rule 264 of the Bankruptcy Rules, 1883, is ultra vires. Under 
the Act of 1869 the registrar would doubtless have had jurisdiction 
in this matter, but the power of delegation possessed by the late 
chief judge was entirely a personal one, and came to an end when 
his office ceased to exist. The chief judge inbankruptcy is officially 
dead, and a ghost cannot delegate his authority. Section 94, sub- 
sections 1 and 2 of the Bankruptcy Act, 1883, are to be looked to 
in oonsidermg the present case ; and, by these, pending business is 
expressly assigned to the judge. Further, by section 99, the juris- 
diction in bankruptcy of the registrars is defined, and no mention 
is made of pending business. The words of section 169, sub- 
section 3, are " notwithstanding the repeal effected by this Act, the 
proceedings under any bankruptcy petition, liquidation by arrange- 
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ment, or composition with creditors under the Bankruptcy Act, 1884. 
1869, pending at the commencement of this Act, shall, except InbbEyah 
so far as any provision of this Act is expressly applied to pending 
proceedings, continue ; and all the provisions of the Bankruptcy 
Act, 1869, shall, except as aforesaid, apply thereto vas if this Act 
had not passed." The insertion of the v^rords " except so far as 
any provision of this Act is expressly applied to pending pro- 
ceedings " conclusively shov7S that it was intended to preserve the 
fuU effect of section 94, and also of section 99, and to except from 
its operation pending business as defined in section 94. 

Kirby in reply. 
Judgment reserved. 



MaTHEW, J. Jan, 30. 

Judgment. 

In this case the debtor, Evan JoneSj filed his petition in 1875, 
and on January 24th of the present year application was made on 
behalf of the trustee in the bankruptcy to the senior registrar that 
Mr. Bamardy a solicitor, should pay over to the trustee a sum of 
3,000/. alleged to be in his hands, and to belong to the bankrupt's 
estate. The objection was taken, however, that the registrar had, 
under the terms of the Bankruptcy Act, 1883, no jurisdiction to 
entertain the application ; and this question has been referred to 
me for determination. The question is one of considerable im- 
portance, because if the objection is well founded, it will greatly 
affect the transaction of bankruptcy business with regard to pending 
proceedings, not only in London, but also in all the local Courts 
having jurisdiction in bankruptcy throughout the coimtry. On 
behalf of the trustee it has been argued that the registrar has 
jurisdiction to hear the application. In support of that argument, 
section 67 of the Bankruptcy Act, 1869, has been referred to, by 
which power was given to the chief judge to delegate certain of 
his duties to the registrar. The general rule was also referred to, 

(;2 
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1884. which had been made by the late chief judge, by which the power 
Iv BE Evan of dealing with this application, amongst other duties, was trans- 
ferred to the registrar ; and it is not disputed, that if the Act of 
1869 was still in operation, the registrar would have full power 
to deal with this application. Reference was also made to section 
169 of the Bankruptcy Act, 1883, and especially to Rule 264 of 
the General Rules made in pursuance of that Act, by which, 
with respect to pending busiuess, any powers which the registrars 
possessed, whether by delegation or otherwise, before the new Act 
came into operation, are expressly preserved. On the other hand, 
it has been argued that Rule 264 is ultra vires. It was contended 
that by sections 94 and 99 of the new Act of 1883, the delegated 
powers under the Act of 1869 have ceased, and that the registrars 
possessed, not only with regard to any proceedings which might 
arise under the new Act, but also with regard to pending pro- 
ceedings, those powers alone which are given to them by the 
new Act, and which do not include the power to deal with this 
application. It was said that the office of chief judge of the 
London Bankruptcy Court no longer exists, and that the registrars 
have become registrars of the High Court. In other words, that 
these sections 94 and 99 of the new Act have effected a complete 
repeal of the Act of 1869, so far as it conferred jurisdiction upon 
the registrars under the powers delegated to them by the chief 
judge ; and that section 169 must give way to these earlier sections. 
But I think that section 169 is the governing section, and furnishes 
the key to the interpretation of the Act. Section 169, sub-section 3, 
commences " notwithstanding the repeal effected by this Act," and 
this must in my opinion apply to all previous sections of the Act 
having a repealing nature, as sections 94 and 99 clearly have. 
Attention was also called to an exception in the section 169, 
" except so far as any provision in this Act is expressly applied to 
pending proceedings," and it was contended that this exception 
included section 94. I do not think, however, that section 94 was 
intended to be referred to in that section. It appears to have been 
the intention of the legislature that the jurisdiction of the registrars 
with reference to proceedings pending imder the Act of 1869 
should be maintained, and that such pending proceedings should 
go on as formerly. Rule 264 has been framed for the purpose of 
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carrying out that intention. I am of opinion, therefore, that the 
jurisdiction to deal with this matter is in the registrar, and must 
be remitted to him to be decided upon the merits. 
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InbbEvah 

JONBB. 



Solicitors : Ashursty Morris 8f Crisp for the trustee. 
Barnard for A. F. Barnard. 



PRACTICE. 



In re C. G. LANDEOCK. 

Bankruptcy Act, 1883, Section 17, Suhsedions 4 and 5. 



BsfoebMb. 
Rbgzbtbab 



T 



HE bankrupt, 0. G. Landrock, appeared to pass his public 
examination. 

Raphael^ solicitor for certain creditors, desired to examine the 
bankrupt concerning his affairs. 



1884. 



Held, — ^That a solicitor appearing for a creditor at the public exami- Jan~Zl 
nation of a bankrupt, for the purpose of examining the bankrupt as to 
Ids affairs, need not be authorized in writing. 



Goldberg y solicitor for the bankrupt, objected. 

A solicitor for a creditor has no locus standi under the Bank- 
ruptcy Act, 1883, unless authorized in writing. (Section 17, sub- 
section 4.) 

By section 17, sub-section 5, " The ofiBcial receiver shall take 
part in the examination of the debtor ; and for the purpose thereof, 
if specially authorized by the Board of Trade, may employ a 
solicitor with or without counsel." 

And by sub-section 4 of the same section 17, "Any creditor who 
has tendered a proof, or his representative, authorized in writing. 
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1884. 



In BE G. G. 

I/Ain>BOCIK. 
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may question the debtor conoeming his affairs and the causes of 
his failure." 

The words "representative authorized in writing" are express, 
and apply to the case of a soKcitor appearing for a creditor, who 
must produce such authority. 

Hazlitt, Eegistrar : 

The words of section 17, sub-section 4, appear to be in favour of 
the proxy. I am of opinion, however, that the section is not 
intended to operate so as to exclude a solicitor who appears for a 
creditor. 



Bbfosb 

JlbBk, JvvrtCE 

Oavb. 

1884. 
Feb, 18 ^ 25. 



In re WINDAS and DUNSMOEE, Ex parte HOUGH. 

Bankruptcy Ad, 1883, Sections 45, 146 a7id 169. 

Question, — ^Whether, in a case where possessioii of the goods of a 
debtor had been taken by the sheriff under a writ of elegit on December 
22nd, 1883, but no delivery had been made to the judgment creditor 
prior to the debtor being adjudicated a bankrupt under the Bankruptcy 
Act, 1883, which came into operation on January 1st, 1884 (by which 
it is provided that writs of elegit shall no longer extend to goods ; and, 
further, that an execution against goods must be completed by seizure 
and sale in order to entitle the creditor to the benefit of the execution in 
case of the debtor's bankruptcy), the judgment creditor was still entitled 
to delivery of the goods seized. 

Held, — That the judgment creditor was not deprived of his right to 
the delivery of the goods. 



T 



HIS was an application on behalf of one E. J, Houghy to dis- 
charge an order made by Mr. Registrar Pepys restraining the said 
Houghy as judgment creditor, and the sheriff, until three days after 
the first meeting of creditors, from proceeding imder a writ of elegit 
in favour of the said Hough, 

On May 31st, 1883, judgment was recovered against the debtors 
by Hough for the sum of 2,300/. On December 20th, 1883, a writ 
of elegit was issued, and on December 22nd possession of the goods 
was taken by the sheriff. 
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On January 1st, 1884, when the Bankruptcy Act, 1883, came 
into operation, no inquisition had been held, and the goods seized 
had not been delivered to the creditor. 

By section 146 of the Bankruptcy Act, 1883, it is provided that 
" the sheriff shall not under a writ of elegit deliver the goods of 
a debtor, nor shall a writ of elegit extend to goods." And by 
section 169 certain enactments are repealed from the commencement 
of the Act, which are described in the 6th schedule of the Act, 
and, amongst these, the statute 13 Edw. I. c. 18 (the Statutes of 
"Westminster the Second. Execution either by levying of the 
lands and goods, or by delivery of the goods and half the land, at 
the choice of the creditor), in party namely, the words " all the 
chattels of the debtor, saving only his oxen and beasts of the 
plough," is included. 

But by sub-section 2 (b) of the same section 169, such repeal shall 
not affect " any right or privilege acquired, or duty imposed, or 
liability or disqualification incurred, under any enactment so re- 
pealed." 

The question whether the sheriff was entitled to deliver the 
goods to the creditor after January 1st, of which he had taken 
possession before that date, was argued before the Court of Appeal 
on January 18th, 1884 (see Report, antey p. 1) ; and judgment 
was given in favour of the judgment creditor on January 30th, 
reversing a previous order of the Divisional Court, which had 
directed the sheriff to withdraw. 

Since the appeal, however, the debtors, Windaa and Dimsmorey 
had been adjudicated bankrupts, and the question had arisen 
whether, in the face of the bankruptcy intervening between the 
seizure and delivery, and looking at the provisions of section 46 of 
the Bankruptcy Act, 1883, by which it is enacted that an execution 
against goods must be completed in order to entitle the creditor to 
the benefit of the execution in case of the debtor's bankruptcy, the 
judgment creditor was still entitled to the benefit of the writ of 
elegit. 



1884. 
Inbb 

WlNDASAirb 

DUNBMOBB, 

EXPABTB 

HonoK. 



Douglas Walker for the judgment creditor. 

The creditor in possession imder a writ of elegit possesses all the 
rights he would have possessed under the Bankruptcy Act of 
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1884. 1869, notwithstanding the passing of the Act of 1883. \_In suppm^t 
IwEB of this contention, counsel referred at great length to the written 
I>TOffl«>M^ j'^clg^^^t^ of the Lord Chancellor, the Master of the Rolls and 
i^PABTB Boicen, L. J,, delivered in Hough v. Windas in the Court of Appeal 
(see ante, p. 6), the greater pari of which judgments he read at 
length,"] The effect of those judgments is, that all rights of a 
creditor under a writ of elegit are preserved. By the case of 
Ex parte Abbott, In re Gourlay (L. R., 15 Ch. Div. 447), it is clear 
that from the time of the seizure by the sheriff under a writ of 
elegit, the creditor becomes a secured creditor ; and that section 87 
of the Bankruptcy Act, 1869, has no application to the seizure of 
goods under an elegit. Against this application section 45 of the 
Bankruptcy Act, 1883, will doubtless be relied upon. That section 
provides, " (1) Where a creditor has issued execution against the 
goods or lands of a debtor, or has attached any debt due to him, 
he shall not be entitled to retain the benefit of the execution or 
attachment against the trustee in bankruptcy of the debtor, unless 
he has completed the execution or attachment before the date of 
the receiving order, and before notice of the presentation of any 
bankruptcy petition by or against the debtor, or of the commission 
of any available act of bankruptcy by the debtor : (2) for the 
purposes of this Act an execution against goods is completed by 
seizure and sale ; an attachment of a debt is completed by receipt 
of the debt ; and an execution against land is completed by seizure, 
or, in the case of an equitable interest, by the appointment of a re- 
ceiver." It will be argued that by this section 45, the right of 
the judgment creditor is taken away, and that an execution against 
goods must be completed by seizure and sale. To this, I submit, 
there are two objections — (1) by the judgments given in the Court 
of Appeal, section 169 of the Bankruptcy Act, 1883, preserves all 
the rights which the judgment creditor before possessed; and 
(2) section 45 does not apply to a writ of elegit. Under a writ of 
elegit no sale takes place. 

Herbert Reed for the oflScial receiver. 

I ought first to state to your Lordship, in justice to the learned 
registrar, that the order in question was made by him solely with 
the object that this point might be raised before you. I would 
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submit that the order of the Court of Appeal to which reference 1884. 
has been made does not conclude the case. There was no beuik- In bb 
ruptoy when that order was made. There were no rights except j)^^om^ 
those of the debtor and the rights of the judgment creditor. Now ^ Pabtb 
the rights of the general creditors have to be considered. The 
whole scope of the new statute is that there may be an equal dis- 
tribution of the property. In the present case the adjudication 
took place on January 31st. On adjudication, until the appoint- 
ment of a trustee, the property vests in the official receiver. 
(Bankruptcy Act, 1883, sections 20 (1), 54 (1).) The property 
was the property of the bankrupt at the time of the adjudication. 
Seizure does not vest the property in the creditor. [Gika v. Graver y 
9 Bing. 128.) Therefore this property vests in the trustee, and 
the rights of the creditor (if any) must arise under a special Act 
of Parliament. But under the Act there is no reservation at all. 
It is contrary to all the professed objects of the Act, which is to 
secure an equal distribution. Further, under section 45 of the 
Bankruptcy Act, 1883, the execution has not been completed : 
there has been no delivery. The case of Ex parte Abbott, In re 
Gourhy (L. R., 15 Ch. Div. 447), turns entirely upon section 87 of 
the Bankruptcy Act, 1869. By Ex parte Vale, In re Bannister 
(L. R., 18 Ch. Div. 137), the delivery to the execution creditor of 
goods seized by the sheriff under an elegit at the value appraised 
on the inquisition is a sale of the goods within the meaning of 
section 95, sub-section 3 of the Bankruptcy Act, 1869, and is 
protected by that sub-section if the creditor had not at the time of 
the delivery notice of any act of bankruptcy committed by the 
debtor prior to the seizure and available against him for adjudica- 
tion. Thus delivery is equivalent to and in effect a sale of the 
goods. Section 45, sub-section (2), where it provides that " an 
execution against goods is completed by seizure and sale," must 
in the case of an elegit be read as seizure and " delivery." In the 
present case there has been no delivery and the execution has not 
been completed. 

Judgment reserved. 
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1884. 
Inbb 

WiNDAS JLND 

DUNSMOBE, 

"Ex. PASTE 

Hough. 

Feb, 25. 

Judgment. 



Cave, J. : 

In this case a writ of elegit was issued on December 20th, 1883 ; 
and on December 22nd, possession of the goods of the debtor was 
taken by the sheriff. No delivery has been made, however, euid 
on January 31st, 1884, the debtor was adjudicated bankrupt. 
The Court of Appeal decided in the case of Ux parte Abbott 
(L. E., 16 Ch. Div. 447), that from the time of the seizure 
by the sheriff under a writ of elegit the creditor had a specific 
interest in the goods. The Court of Appeal also decided in the 
case of Hough v. Windas (see ante^ P- 1)? that the creditor is not 
deprived of his right to deUvery notwithstanding the provisions 
of sections 146 and 169 of the Bankruptcy Act, 1883. The 
question now to be considered is whether an adjudication of bank- 
ruptcy of the debtor intervening between the seizure and deUvery 
affects the rights of the creditor. It was contended that under 
section 45 of the Bankruptcy Act, 1883, the execution had not 
been completed. I am of opinion, however, that section 45 does 
not apply to writs of elegit which, so far as they extend to goods, 
are abolished by section 146, but only to the other forms of execu- 
tion. The case is also, I think, concluded by the judgments given 
in Hough v. Windas in the Court of Appeal. It is clear, looking 
to the whole Act and to the judgments in Hough v. Windas^ that 
the rights of a creditor who has seized, but to whom the goods 
have not been delivered, are intended to be governed, not by section 
146, but by the temporary provisions contained in section 169, and 
therefore my judgment will be in favour of the judgment creditor. 

Herbert Reed : 

I ask that the costs may be paid out of the estate. I appear for 
the official receiver. The official receiver is not a litigant. He 
merely wished the point settled. 

Douglas Walker: 

I do not object. I should have thought, however, after the 
judgment given in Hough v. Windas in the Court of Appeal that 
the point was not a doubtful one. 

Cave, J. : 

I think that this is a case in which the costs should come out of 
the estate. 
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Ex PARTE PEATT, In re PEATT. 

Bankruptcy Ad, 1883, Sediona 4 and 6; and Section 169, Sub-sections 1, 

2 (a), {h) and 3. 

Held: — (1) That where a debtor had committed an act of bankruptcy 
under the Bankruptcy Act, 1869, and no proceedings in bankruptcy had 
been taken against him prior to January 1st, 1884, when the Bankruptcy 
Act, 1883, came into operation, proceedings in bankruptcy under the 
Bankruptcy Act, 1883, might be taken against such debtor founded on 
the act of bankruptcy previously committed. 

(2) That where proceedings in liquidation were pending pn January 
1st, 1884, which afterwards came to an end, proceedings to obtain an 
adjudication against a debtor founded on the act of bankruptcy com- 
mitted by him by filing the liquidation petition might be taken under 
the Bankruptcy Act, 1883. 



COURT OP 
APPEAL. 

fiSFOBB 

CoTTOir, L.J., 

BOWKM, L.J., 

Fbt, L.J. 

1884. 

Feb. 22. 



T 



HIS was an appeal from the decision of the judge of the 
Birmingham County Court. 

A petition in liquidation under the Bankruptcy Act, 1869, was 
filed by the debtor Pratt on November 30th, 1883, and thereby an 
act of bankruptcy under the Act of 1869 was committed. 

The first meeting of creditors was held, and an adjournment 
took place to January 2nd, 1884. 

On January 2nd the creditors met, but separated without passing 
any resolution. 

The proceedings therefore came to an end. 

On the next day, January 3rd, 1884, a bankruptcy petition 
under the Bankruptcy Act of 1883, founded on the act of bank- 
ruptcy committed under the Bankruptcy Act, 1869, by the filing 
of the liquidation petition by the debtor, was presented by a 
creditor, and application was made to the Coimty Court at 
Birmingham for a receiving order under section 5 of the Bankruptcy 
Act, 1883. 

The learned judge, although expressing some doubt as to his 
power under the circumstances, finally made the receiving order 
asked for. 

The debtor now appealed. 



28 BANKEUPTCY EEPOETS. 

1884. Cooper Willis, Q.C. {H. Siubbins with him), for the debtor. 

ExpABTB (1) A proceeding in bankruptcy under the Bankruptcy Act, 

In bb PbItt. 1883, cannot be founded on an act of bankruptcy committed before 
that Act came into operation. 

(2) Section 169 of the Bankruptcy Act, 1883, so operated as to 
keep alive the pending liquidation proceedings. The proper and 
only means of obtaining an adjudication was under sub-section 12, 
section 125, of the Bankruptcy Act, 1869. 

In the course of the argument the following sections of the 
Bankruptcy Act, 1883, were referred to : — 

Section 4. — " (1) A debtor commits an act of bankruptcy in 
each of the following cases " (therein specified). 

Section 5. "Subject to the conditions hereinafter specified, if a 
debtor commits an act of bankruptcy the Court may, on a bank- 
ruptcy petition being presented either by a creditor or by the 
debtor, make an order, in this Act called a receiving order, for the 
protection of the estate." 

Section 169. — " (1) The enactments described in the fifth schedule 
are hereby repealed as from the commencement of this Act to the 
extent mentioned in that schedule. (2) The repeal effected by this 
Act shall not affect (a) anything done or suffered before the com- 
mencement of this Act under any enactment repealed by this Act ; 
nor (b) any right or privilege acquired, or duty imposed, or lia- 
bility or disqualification incurred under any enactment so repealed. 
(3) Notwithstanding the repeal effected by this Act, the proceed- 
ings under any bankruptcy petition, liquidation by arrangement, 
or composition with creditors under the Bankruptcy Act, 1869, 
pending at the commencement of this Act shall, except so far as 
any provision of this Act is expressly applied to pending proceed- 
ings, continue, and all the provisions of the Bankruptcy Act, 
1869, shall, except as aforesaid, apply thereto as if this Act had 
not passed." 

Creed, for the petitioning creditor, was not called upon. 

Cotton, L. J. : 

Judgment. Section 5 of the Bankruptcy Act, 1883, does not expressly provide 

that the act of bankruptcy upon which a petition is founded must 
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have been committed after that Act came into operation. That is 1884. 
admitted. But it has been pointed out that the words used in the Ex pjjob 
new Act are " commits an act of bankruptcy," and from that it has j^^ ^^ jSLtt. 
been argued that section 5 only applies to those acts of bankruptcy 
which are committed after the Act came into operation. There is 
a notable difference between the terms employed in defining acts 
of bankruptcy in the new Act and those which were used for the 
same purpose in section 6 of the Bankruptcy Act, 1869. All the 
acts of bankruptcy in section 6 of the Bankruptcy Act, 1869, are 
defined in the past tense — that the debtor "has done" the things 
therein mentioned. The right to obtain an adjudication could 
only arise on showing that one of those acts had been done by the 
debtor. But section 6 of the new Act says, " if a debtor commits 
an act of bankruptcy the Court may," &c. It does not say one of 
the acts of bankruptcy specified in this Act. I am of opinion that 
it applies to all those acts which were made acts of bankruptcy 
previously to the commencement of the new Act, as well as to 
those acts which are made acts of bankruptcy under the new Act. 
I do not think it can be argued that the word "commits" shows 
that section 5 was intended to apply only to acts of bankruptcy com- 
mitted after the Act came into operation. I am of opinion that it 
applies to those cases where, at the time when a petition is presented, 
an act has been committed by the debtor, and something has been 
done by him which is made an act of bankruptcy, whether under the 
new Act of 1883 or under some previous enactment. With regard 
to the other question which has been raised, I do not think that the 
rights and UabiHties preserved by section 169 of the Bankruptcy 
Act, 1883, are intended to include the right of a creditor to pre- 
sent a petition or the liability of the debtor to be made a bankrupt 
under the Bankruptcy Act, 1869. Various acts of parliament by 
which certain rights have hitherto been given to creditors — as, for 
example, the right to take the goods of a debtor under a writ of 
elegit — ^have been repealed by the new Act, and I think that 
section 169 refers rather to rights and Kabilities of this kind. 
Turning to sub-section 3 of section 169, it is true there were pending 
liquidation proceedings in the present case when the new Act com- 
menced, and those proceedings might have continued or the debtor 
might have been made bankrupt under sub-section 12 of section 125 
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1884. of the Bankruptcy Act, 1869. But if the liquidation proceedings 
Ex pxETB fell through, any creditor might, under the Act of 1869, present a 

T^—i^ ■■■■I 

In be PhItt. separate bankruptcy petition, and I cannot see why a creditor should 
be prevented from presenting a petition merely because the pro- 
ceedings happened to be pending when the new Act came into 
force. I am of opinion that the creditor would not be deprived of 
this right. 

BowEN, L. J. : 

I am also of opinion that a receiving order may be made both 
in respect of an act of bankruptcy committed before the new Act 
came into operation as well as in respect of an act of bankruptcy 
committed after its commencement. Unless this were so, in cer- 
tain cases neither an adjudication nor a receiving order could be 
made, and certain acts of bankruptcy would be passed over merely 
because no proceedings had been taken before the new Act came 
into force. The inconvenience which would thus arise adds 
strength to the decision arrived at from the words of the Act 
itself. I also agree that the right of a creditor to present a peti- 
tion and the liability of a debtor to be made a bankrupt under the 
Act of 1869 are not such rights as are preserved by section 169 of 
the Act of 1883. 

Fry, L. J., concurred. 

Solicitors : Sargent 8f Son, Birmingham. 
J, Fallows. 
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PRACTICE. 

Ex PAKTE CHINEET, In rb CHINERT. ^2^^.?^ 

' APPEAL. 

Bankruptcy Ady 1883, Section 4, Sub-section 1 (g). Cotton L.J 

IHOWBOK, L. J.y 
N this case the question was whether a garnishee order absolute ^y, L.J. 

obtained under Order XLV. of the Supreme Court of Judicature ^^' 

Acts was a final judgment against the garnishee within the mean- ^*^*- 22. 

ing of section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, so 

as to make the failure to comply with a bankruptcy notice founded 

upon it an act of bankruptcy on the part of the garnishee. 

It had been held by Mr. Registrar Murray that such an order 
was a final judgment. 

The garnishee appealed. 

JECeld — That the words "final judgment" in section 4, sub- 
section 1 (g) of the Bankruptcy Act, 1883, must be construed 
in their strict technical sense of a judgment in an action which 
established a liability previously existing of a debtor to a creditor. 

E. J. Davis for the appellant. 

JB. Vaughan Williams for the judgment creditor. 

Solicitors : B. Davis. 
T. Ingle. 
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Befobb 

Mb. Jttstiob 

Gavb. 

1884. 
March 3. 



FBACTICE. . 

In re F. H. JOHNSTONE, Ex parte ABRA.HAM. 

Bankruptcy Act, 1883, Section 99, Suh-aedion 2 (e) ; Sections 9, 10 and 102. 

Held, — That an injunction restraining a person, not a party to the 

bankruptcy proceedings, from dealing with property of the debtor 

. claimed imder a bill of sale, the validity of which is disputed, ought 

not to be granted without requiring an undertaking to be given for 

damages by the person obtaining the order. 

Ex parte Anderson, In re Anderson, L. E. 5 Ch. App. 473, followed. 



Ti 



HIS was an application on behalf of one Henry Nathan Ahraham^ 
to discharge an injunction granted by the registrar restraining 
the said Henry Nathan Abraham^ as holder of a bill of sale given 
by the debtor Francis Henry Johnstone, from proceeding to realise 
or from otherwise interfering with the property included in such 
bill of sale until further order of the Court. 



8. Woolf for H. N. Abraham. 
Cooper Willis J Q*C., for the debtor. 

8. Wool/: 

Before entering upon the facts of the case, I wish to call 
attention to the form of the order granted by the registrar in 
this matter. The injunction which I now ask may be discharged 
was obtained ex parte on the application of the debtor on the very 
day on which the receiving order was made. The injunction 
order is an absolute one, " imtil the further order of the Court." 
I would submit first, that by section 99, sub-section 2 (e), of the 
Bankruptcy Act, 1883, the power given to the registrar is to make 
interim orders, and the order in this case should have taken that 
form. An interim order, as I understand it, is " until a certain 
day." But I do not take my stand upon that point alone. The 
injunction in this case was obtained ex parte ; and it contains no 
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undertaking as to damages, which, according to the practice under i884. 
the Bankruptcy Act of 1869, 1 am entitled to. In Ex parte Anderson^ j^ ^^ -q^ 
In re Anderson (L. E., 6 Ch. App. 473 ; 39 L. J., Bank. 49 ; 23 ^^^^ 
L. T. 274), it was laid down that " under the Bankruptcy Act, Abbahaic 
1869, the Court of Bankruptcy has jurisdiction to grant in a 
summary way an injunction to restrain a person not a party to the 
bankruptcy proceedings from dealing with property alleged to have 
been fraudulently assigned before the bankruptcy ; and such an 
injunction may be granted ex parte on such a case being made out 
as would induce the Court of Chancery to grant it upon a bill 
filed to impeach the assignment." But "the person obtaining 
such an order must give an unqualified undertaking to be answer- 
able for damages, not merely an undertaking to be answerable for 
damages out of the assets ; and also an undertaking to institute, 
within a limited time, proceedings to set aside the alleged fraudu- 
lent ieissignnient.'' 

Section 102 of the Bankruptcy Act, 1883, defining the general 
power of Bankruptcy Courts, is equivalent to section 72 of the 
Act of 1869, and the injunction in the present case was ex parte^ 
and falls under the rule laid down in Ex parte Anderson, Still no 
imdertaking whatever was given, and I submit that the order 
ought not to have been made without such undertaking. On 
February 8th the debtor filed his own petition. On February 9th 
a receiving order was made, and on the same day the injunction 
was granted. It must have been granted on that day, either before 
or after the receiving order was made. If the injunction was 
granted before the receiving order was made, I submit that an 
undertaking for damages ought to have been required. The 
decision in Ex parte Anderson is still applicable, and the practice 
since that case was decided seems to have been that no ex parte 
injamction was granted until a receiver was appointed, who, with 
the debtor, was responsible in damages. The only difference now 
is, that the right of appointing any one receiver under section 13 
of the Bankruptcy Act, 1869, is taken away, and the official receiver 
is to be interim receiver by section 10 of the new Act, and he 
must now take the burden. 

If the injunction was granted after the receiving order was made, 
I contend, further, that it should not have been granted on the 

M.B. D 
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1884. application of the debtor at all. The official receiver in such an 
- "^ event was the only person entitled to make the application (Bank- 
Johnstone, ruptcy Act, 1883, section 9), and he cannot stand back and allow 
Abraham, the debtor to move. 

So much for the form of the order ; but, in addition to this, 
I submit that the injunction was obtained by concealment of facts. 

[Counsel then proceeded to deal at length with the transactions 

between the parties. 
Affidavits were read on both sides, and several witnesses 

examined.] 

After which Wool/ said : 

The questions I submit are — 

(1) Whether this ex parte injunction, in the form it was (or at 

all), ought to have been granted, and whether we are not 
entitled to have it discharged, as no undertaking as to 
damages was given ; 

(2) Whether there was not a concealment of the real facts, and 

if those facts had been brought to the notice of the 
registrar, no injunction would have been granted ; 

(3) By the case of Ex parte Bayly ^ In re Hart (L. E., 15 Ch. Div. 

223), it was laid down that the Court ought not to 
interfere by injunction with the exercise of the legal 
rights of the grantee of a bill of sale given by the debtor 
upon the mere suggestion that if an injunction is granted 
some case for impeaching the validity of the deed may 
be raised. 

[Cave, J. : With regard to the last point, you are assuming 
that you have a legal right. Some curious circumstances have 
been brought to light in this case. The question whether the bill 
of sale is a good one or not will have to be decided hereafter. 
I shall not deal with that point on this occasion.] 

The Court ought not at any rate to interfere without providing 
that in case the bill of sale is held valid the holder may not lose 
the benefit of it. The debtor is in possession and has ousted the 
holder. 
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W. W. Aldridge^ the official solicitor, in answer to the learned i884. 

jndge, said : In i^. H. 

The officiarreceiver cannot interfere. The goods comprised in ^"^Sot* 

the bill of sale are the whole of the debtor's property. Abbaham. 

Cooper Willis y Q,C. : 

I submit that the injunction should not be dissolved entirely. I 
quite agree with the decision given in Ux parte Anderson, I think 
it would be a mistake if ex parte injunctions were granted without 
an undertaking as to damages. I am not in a position to give an 
undertaking just at the moment. What I propose is, that the case 
be adjourned on the understanding that the property shall not be 
removed pending the settlement of any question. There has been 
no concealment, and my claim has been consistent throughout. 
There is something to be eventually tried. If the case is adjourned 
for a week, I think t shall be prepared to offer an undertaking for 
damages, as well as an undertaking that the debtor shall bring 
the case for trial, and pay the costs if it goes against him ; and in 
the meantime that the property shall not be removed. 

S. Wool/: 

Can the debtor litigate with us after becoming bankrupt? 

[Cave, J. : I do not see why he should not. The official 
receiver cannot interfere. He has nothing to fight with. He 
cannot be expected to pay the costs out of his own pocket. Unless 
I allow a debtor to do this in cases of this kind, the question mil 
never be settled.] 

[After some consultation, TFbo^ stated that he was instructed to 
dedipe the terms offered.] 

Cave, J. : 

I think that the injunction must be discharged. It ought never Judgment. 
to have been granted in the form it was, and without containing 
any undertaking for damages. The injunction should be an in- 
terim one over a certain day, and it should have been granted 
in that form. I think, also, that this injunction should be dis- 
solved, because the debtor who opposes the application haa no 

d2 
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interest in the property, which is in the official receiver, and the 
official receiver has declined to interfere. I would help the debtor, 
but even now, instead of being ready with anr undertaking, 
Mr. Willis asks that the matter may stand over for a week, to see 
whether he can give an undertaking or not; and that is not 
sufficient. That disposes of the case, except as to costs, and, with 
regard to costs, .... looking at all the circumstances of the case, 
and that the offer made on the other side has been refused, I am 
of opinion that the injunction ought to be dissolved, but without 
costs. 



Solicitors : Indennaur 8f Brown for H. N. Abraham. 
Angier for the debtor. 

Casks relied upon or referred to : — 

JEr parte Anderson^ In re Anderson, L. R., 6 Oh, App. 473 ; 39 
L. J., Bank. 49 ; 23 L. T. 274. 

Ex parte Bayly, In re Hart, L. R., 15 Oh. Div. 223. 



Hb. Justzob 
Cats. 

In Chakbebs. 

1884. 

March 15. 



In rb FREDERICK WHITAKER. 

Bankruptcy Ad, 1883, Sections 12 and 66 (1). 

Application by creditors for appointment of special manager of the 
debtor's estate. Eefusal of the official receiver to appoint a special 
manager. 

Held, — That the power of appointing a special manager given by 
section 12 of the Bankruptcy Act, 1883, to the official receiver is entirely 
a discretionary power ; and the Court has no authority to interfere to 
compel an official receiver who refuses to make such appointment. 



T 



HIS was an application on behalf of creditors to a large 
amount for an order directing the official receiver to appoint 
one Henry Wadford as special manager of the debtor's estate. 

A receiving order had been made against the debtor on 
February 13th. 

The official receiver, in the exercise of his discretion, had con- 
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sidered that, under the oircumstanoes of the case, a special manager i884. 
of the debtor's estate was not necessary, and refused to make any ^^^ 
appointment. Fekderic^ 

WHITAX£]I. 

F. C. WilliSf in support, was about to read affidavits dealing 
with the merits of the case. 

[Cave, J. : Tou must first show what authority there is for me 
to interfere.] 

I rely on section 12 and section 66, sub-section (1) of the Bank- 
ruptcy Act, 1883. Section 12 gives power to the official receiver 
to appoint a special manager ; and by section 66 (1), it is provided 
that the official receiver shall be an officer of the Court to which he 
is attached. An officer of the Court is subject to the direction of 
that Court. The official receiver has declined to appoint. I do 
not appeal from his decision, but I submit that he, as an officer of 
the Court, has not done his duty^ and I come to the head of the 
Court in order to compel him to do it. Of course I do not use 
the word " duty " offensively, but in its strict and technical sense. 
If I shew that the official receiver has not exercised a proper dis- 
cretion, the Court has power to make an order such as I require. 

[Cave, J. : Tou have applied to the official receiver and he has 
refused P] 

That is so. But an officer of the Court, which section 66 (1) 
clearly shews the official receiver to be, is subject to the authority 
of the Court if he does not do what he ought to do. 

[Cave, J. : Surely he is the proper judge of what is best under 
the circumstances.] 

I submit that the Court has power to set the matter right. 
Great harm might arise if the Court has not power, or will not 
afford assistance to alter the opinion of the official receiver when he 
thitiks he is acting honestly and for the best, but may not in 
reality be doing so. In certain cases, there must be great hardship 
and loss to the estate, imless the Court has power to direct the 
official receiver to do certain things which as in this case he refuses 
to do. The official receiver is not a judge : he has certain duties 
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J'udgment. 



to perform which are given to him by the Act. If the official 
receiver were a judge, the proper course would be by way of appeal 
from his order. But his duties are not judicial, but ministerial, 
and are therefore subject to your lordship's directions. 

Cave, J. : 

I am of opinion that I have no authority to hear this appli- 
cation. Section 12 of the Bankruptcy Act, 1883, provides that, 
" the official receiver of a debtor's estate may, on the application of 
any creditor or creditors, and if satisfied that the nature of the 
debtor's estate or business or the interests of the creditors generally 
require the appointment of a special manager of the estate or 
business, other than the official receiver, appoint a manager thereof 
accordingly to act imtil a trustee is appointed, and with such 
powers (including any of the powers of a receiver) as may be 
entrusted to him by the official receiver." This person appointed 
by the official receiver to act in his place the legislature has placed 
in the official receiver the liberty to grant or refuse. It is entirely 
a discretionary power which he may exercise or not. Section 66 
of the Act only makes the official receiver an officer of the Court ; 
it gives me no authority to interfere. I cannot interfere upon an 
application which in my opinion ought not to have been made. 
The application must be refused. 



Solicitors : Rogen ^ Cham. 
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PRACTICE. 

Ik bk PARKER and PARKER, Ex parte THE OFFICIAL x,^'?^^ 

EECEIVER. ^ Cave. 

In Chambbbs. 

Bankruptcy Ad, 1883, Section 10 (2)— Stay of Proceedings in Chancery 1^84. 

Division — Discharge and Remuneration of Receivers. March 22 

Held, — (1) That wlien receivers, appointed in an action for dissolution 
of partnership, are discharged by order of the judge in bankruptcy, their 
office is to determine from the date of the order by which they are 
discharged. 

(2) That the remuneration of such receivers shall be assessed by the 
registrar. 



I 



N this case applioation was made on behalf of the official 
receiver : 

(1) For an order directing a stay of proceedings in an action for 

dissolution of partnership commenced by the debtor, William 
Seark Parker ^ against the debtor, Frederick Searle Parker ^ 
in the Chancery Division before Mr. Justice Kay ; 

(2) That the receivers appointed in the said action be discharged 

and give up possession of the property of the debtors to 
the official receiver ; 

(3) That the receivers bring in and pass their accounts in such 

manner and at such time as may be directed ; 

(4) That any further order might be made as the judge might 

think fit. 

This was the first instance in which the power of staying pro- 
ceedings in another division of the High Court was exercised by 
the bankruptcy judge. 

The debtors, W. 8, and F. 8. Parker had absconded ; and on 
March 18th a receiving order was made against them. On March 
20th adjudication took place. 

On the 25th February previous, an action for a dissolution of 
partnership had been commenced by TF. 8. Parker against his 
partner F. S. Parker^ and in this action Messrs. Pearce and Sully 
were appointed joint receivers. 
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M, C. Chalmers for the official receiver : 



In bb Pabzeb Two questions arise on an order for a stay of proceedings in the 

^S piOT^ action for dissolution of partnership being made. The first is, 

Tra Qyyici AL -whether the appointment of the receivers appointed in that action 

is to terminate from the date of the adjudication or from the date 

of the order. 

[Cave, J. : From the date of the order to-day.] 

The other question is in what manner the remuneration of the 
receivers is to be decided. I presume that is a matter for the 
consideration of the registrar, who will be entitled to act in a 
similar manner as a chief clerk in the Chancery Division. 

Finlay Knight for the receivers. 

Cave, J., made an order as follows : Action stayed ; possession 
to be given up from date of order to-day ; receivers to bring in and 
pass accounts before the registrar ; the registrar to deal with the 
question of costs of receivers appearing, and with the question of 
their remuneration; application for appointment before the re- 
gistrar to be made by the official receiver. 

Solicitor : W. W. Aldridge^ the official solicitor. 
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Denican, J. 

AJND 

Maiostt, J. 

1884. 
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EICHAEDSON v. WEBB. 

Bankruptcy Act, 1883, Sections 146 and 168. 

Held, — That notwithstanding the provisions of section 146 of the 
Bankruptcy Act, 1883, a writ of elegit still extends to leaseholds. 



N this case the question was whether, looking at the provisions 
of the Bankruptcy Act, 1883, leaseholds could any longer be. taken 
under a writ of elegit. 

By section 146 of the Bankruptcy Act, 1883, it is provided, 
" (1) the sheriff shall not under a writ of elegit deliver the goods 
of a debtor, nor shall a writ of elegit extend to goods." 
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• And by section 168 (1) it is provided as follows : " * goods ' i884. 
includes all chattels personal." RichIbwkw 

The sherifE in the present case had expressed an opinion that *'• 

leaseholds were goods, and could not be taken under the writ, and 
had so directed the jury upon the inquisition. 

Doddf for the judgment creditor, moved for an order to set aside 
the inquisition, and to direct that a new one should be taken. 

Denman, J. : 

The sheriff has doubtless been misled by the use of the word Judgment. 
" goods." The expression is not an artistic one. But in section 
168 (1), the interpretation clause of the Act, "goods" are defined 
as including "all chattels personal." Leaseholds are not chattels 
personal, but chattels real. I am of opinion, therefore, that they 
do not come within the definition, and that the order asked for 
must be granted. 

Hanistt, J., agreed. 



In eb JOEDAN, Ex parte LLOYD'S BANKING COMPANY, bkfobb 

JICb. Jubtzob 
Bankruptcy Bules, 1870, No$. 78 to 81--(Compaeb Bankruptcy Btdes, 1888, Cayb, 

No8. 65 to 69.) 1884. 

Inquiry into Mortgage — Equitable Mortgagees — Control of Sale — Truatee^s Costs. March 26 tmd 

81. 

Held, — ^That the proyisioiis of Bules 78 to 81 of the Bankruptcy Bules, 

1870 {compare Nos, 65 to 69 of the Bankruptcy Bvles, 1883), were not 
intended to fetter the Court in cases where an application has been made 
to the Court by a mortgagee of property of the bankrupt for a sale of 
such property as provided by the rules, so as (1) to compel the Court to 
give the conduct of such sale to the trustee in the bankruptcy : or (2) to 
compel the Court to give the trustee a first charge on the proceeds of the 
sale for his costs and expenses in cases where the conduct of the sale has 
been taken away from him. 



T 



HIS was an appeal to the judge in bankruptcy from a deci- 
sion of the learned judge of the Burton County Court. 

Such being the case, it does not fall strictly within the reports 
of cases decided under the Bankruptcy Act, 1883. 
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18W. The portion of the Act of 1869, upon which the questions arose, 

IwbbJotdak iiow^'^^r, viz. : — The Bankruptcy Eules, 1870, Nos. 78 to 81, are 
:e^aste ahnost identical in form and meaning with Nos. 65 to 69 of the 
Banxznq Bankruptcy Eules, 1883. 

Under these circumstances a report of the case may be of ser- 
vice, and for this reason it has been included. 



The order of the judge from which an appeal was now made 
gave, amongst other matters (1), to Lloyd's Banking Company ^ who 
were the equitable mortgagees of the property of the debtor 
Jordan^ the full control over the sale of such property ; (2) it 
refused to the trustee in the bankruptcy a first charge on the pro- 
ceeds of the sale for the payment of his costs and expenses. 

On these two points the appeal was specially based. 

In October, 1883, a petition was filed against the debtor Jordan, 
The first meeting of creditors was held, and one Harr%%<m was 
appointed trustee with a committee of inspection. 

The property of the debtor consisted of a certain manufactory 
held on lease, and the debtor had deposited this lease with the 
respondent banking company, whereby they became equitable 
mortgagees. 

A resolution was passed by the committee of inspection that 
Harrison the trustee in the bankruptcy, should sell the property 
and have the supervision over the sale. 

Application was, however, made by the Banking Company to 
the County Court under No. 78 of the Bankruptcy Eules, 1870 
{compare No. 65 of the Bankruptey Buks, 1883), and after inves- 
tigation into the circumstances the order appealed from was made, 



Cooper Willis y Q.C (Gould with him), for the appellant trustee. 

An order thus giving the banking company the fullest power of 
sale is quite without precedent. It is contrary to the provisions of 
the Act, if the order directs that the trustee shall have nothing to 
do with the sale. The object of the section is, that the mortgagee 
has a right to an action in the Chancery Division, and then he 
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would have the conduct. But if he takes advantage of the jg^i. 
Bankruptcy Act, the trustee has the conduct ; and the conduct is jj^bbJotdah 
always given in such a case to the trustee : he is the proper person Es pawb 
to carry out the sale. There is no charge of misconduct against Bahxino 
the trustee, and • something very definite would have to be proved 
against him before this right could be taken away. Further, the 
order says that the property is to be sold " at such time and in 
such manner as the company shall think fit." This is most unfair. 
The company might keep the sale hanging over for an indefinite 
time. The trustee has no control; the order forces him to an 
entire abandonment of all supervision : the property is simply to 
be handed over to the creditor. But the rule says that the Court, 
if satisfied that there ought to" be a sale, shall direct notice to be 
given "when and where and by whom and in what way" the pro- 
perty is to be sold {compare No. 65, Bankruptcy RuleSy 1883). In 
this order no time or place is fixed; everything is at the dis- 
cretion of the company ; and I submit that it is contrary to rule 
and ought to be set aside. Then again the rule says : " The 
moneys to arise from such sale shall be applied in the first place in 
payment of the costs, charges and expenses of the trustee of and 
occasioned by the application to the Court, and of and attending 
such sale, &c." {compare No. 67, Bankruptcy Mules^ 1883). It is 
clear that all the trustee's costs are intended to be provided for out 
of the money realised. But this order directs that the moneys 
shall be expended in paying the costs of the company and their 
application. The Court in fact is flying in the face^of the rules, 
and has made a rule for itself. The order is grossly inequitable, 
and I ask that it be corrected. I submit that the property should 
be sold with the trustee's supervision over the sale, and that the 
proceeds should be dealt with as the rule directs. 

Oould followed. 

Tate-Lee for the respondent banking company. 

The security given to the mortgagees has proved in fact in- 
sufficient to cover the amount of the debt owed to them. Under 
these circumstances it is clearly to their interest to obtain the best 
value for their property. The trustee has no interest in the matter, 
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. 1384. and the bank is clearly the proper party to have the conduct of 
IztsbJ^ak *^^ ®^®* Further, the company having already an insuflScient 
^ pAETB Bccurity ought not to have to pay the costs of the trustee out of 
Bankinq their own pocket unless absolutely compelled by the statute, more 
especially when the sale is under the conduct of the mortgagees, 
and it is to their interest to realise for as much as possible. For- 
merly, an equitable mortgagee had only one remedy, that of fore- 
closure. It was found, however, that this was often most unfair 
in the case of a bankruptcy, and, so long ago as 1794, Lord Lough- 
borough drew up certain rules which are in substance now in force 
{compare Noa. 65 to 69, Bankruptcy RuleSy 1883), by which power 
was given to realise the security. By the Chancery Amendment 
Act, 1852 (15 & 16 Vict. c. 86), section 48, it was also provided 
that the Chancery Courts could direct a sale instead of foreclosure ; 
and the case of Button v. Seely (4 Jur., N. S. 450) decided that 
it was unnecessary to ask for foreclosure, but that the applicant 
might simply ask for a sale. Sections 65 and 66 of the Bank- 
ruptcy Act, 1869, clearly provide that " the chief judge in bank- 
ruptcy shall have all the powers, jurisdiction and privileges pos- 
sessed .... by any judge of her Majesty's High Court of 
Chancery, and the orders of such judge shall be of the same force 
as if they were .... decrees in the High Court of Chancery." 
And " every judge of a local Court of Bankruptcy shall, for the 
purposes of this Act, in addition to his ordinary powers of a 
Coimty Court judge, have all the powers and jurisdiction of a 
judge of her Majesty's High Court of Chancery, and the orders 
of such judge may be enforced accordingly in manner prescribed." 
With regard to the jurisdiction given by these sections in the case 
of Ex parte Anderson^ In re Anderson (L. E., 5 Ch. App. 479 ; 39 
L. J., Bank. 49 ; 23 L. T. 274), Sir &. M. GifEard, L. J., said : 
" Then we come to the 65th and 66th sections of the Act. [His 
lordship read the 65th section.] I think that this section clearly 
gives the chief judge complete jurisdiction — a jurisdiction at least 
as extensive as if he were sitting in the Court of Chancery, and 
dealing with a suit instituted by proper plaintiffs. Then the 
matter in the present case being in a local Court of Bankruptcy we 
must turn to the 66th section. [His lordship read the section.] 
This language is perfectly plain ; it says in so many words that 
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a judge of a Court of Bankruptcy shall have all the powers of a iggi. 
judge of her Majesty's High Court of Chancery, and that the ij^^^j^^ 
orders of such judge may be enforced accordingly in manner Expaetb 

Llotd 8 

prescribed." Also, in the case of Ex parte Sheriff of Middlesex Banzxho 
In re Bach, L. E., 10 Ch. Div. 675 ; 48 L. J., Bank. 33 ; 39 ^^^"• 
L. T. 651), it was laid down that "section 65 confers on the 
London Court of Bankruptcy, for the purposes of the Bankruptcy 
Act, all the jurisdiction formerly possessed by the superior Courts of 
Common Law." I submit that by these cases it is established 
that from the Act of 1869 an equitable mortgagee had two 
remedies. He might either come to the Bankruptcy Court imder 
what I may call the Loughborough Bules, or he might come to the 
Bankruptcy Court and ask an order as the Chancery Courts would 
make the order, being more favourable. The form in which the 
Chancery Division makes such an order is a common one, and may 
be found in Seton on Decrees, 4th ed. 1128. I submit that an 
equitable mortgagee has now two remedies ; the last being the more 
favourable he chooses that ; he asks quick action, and that he shall 
not be driven to pay the costs of the trustee. 

Cooper WilUiSy Q.Cy in reply. 

Under such circumstances what would be the position of a second 
mortgagee ? (See Ux parte Hirsty In re Wherlyy L. E., 11 Ch. Div. 
278 : Bacon, C. J., at p. 283.) If you come into the Bankruptcy 
Court you come under the Bankruptcy Act and Eules. If you go 
into the Chancery Court you get the Chancery Eules. The costs 
of the trustee ought to have been provided for. The order is 
wrong because it has .not made such provision. 

Cave, J. : 

In this case I do not feel at liberty to adopt altogether the Judgment, 
ingenious argument which has been put forward on behalf of the 
respondents. But I admit I do not see why the Banking Com- 
pany were not the proper parties to have the conduct of the sale. 
The value of the property of the debtor, over which the company 
held an equitable mortgage, does not seem to have been suflScient 
to cover the full amoimt of the debt owed to them, and it was 
dearly to their interests to realise for as much as possible. The 
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1884. trustee had in realily no interest, and I am of opinion that the 
InbbJobdan ^^®r ^^ the County Court judge, giving the control of the sale to 
"Ex PABTB the mortgagees, is, under these circumstances, a right one. But 
Baubino there arises the other question of the costs of the trustee. The 
trustee has come to .the Court of Bankruptcy and asks for such an 
order as is provided for by the rules. The object is that the trustee 
shall have an order giving him a first charge on the proceeds of 
the sale. Now I do not think the intention was to fetter the Court 
by No. 80 of the Bankruptcy Eules, 1870. {Compare No. 67, 
Bankruptcy RuleSy 1883.) If it was once held that the costs of 
the application must be given to the trustee there might, in certain 
cases, be an unnecessary expense incurred. I am of opinion that 
it is in the discretion of the Court whether the trustee shall have 
the costs of the application or not ; but if it does give him .the 
costs, such costs should be paid out of the proceeds of the estate. 
So, also, about the sale and the trustee's expenses attending thereat; 
such expenses are to be paid out of the proceeds. But I think that 
is in the discretion of the Court. If the trustee has the conduct of 
the sale, the rule provides that he shall have his expenses out of 
the proceeds. If the trustee is not given the conduct of the sale 
the Court must consider what expenses he ought properly to incur, 
and these are then a first charge on the proceeds. If an application 
is made it is entirely a question for the Court. 

[Certain other provisions of the order of the County Court were 
then dealt with, and an order was made that ten days' 
notice of the time and place of sale should be given to the 
trustee, and that a copy of the conditions of sale should be 
sent to him within the same period. It was also provided 
that the money to arise should be expended (1) "in pay- 
ment of the costs of the trustee herein directed to be paid."] 

The respondents have clearly a right to an otder which wilL 
free them from the trustees interfering with the sale. There yet 
remains the question of the costs of the application. Substantially 
the respondents have succeeded, and the trustee must pay the costs. 
But as this appears to be the first case in which it has been necessary 
to consider the intention of the rules quoted, as regards the rights 
of a trustee when the conduct of the sale of the debtor's property 
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has been taken away from him, he may take them out of the estate. i884. 
If a similar case should arise on a future occasion, however, a ii^aEjOTiDAN 
different course with regard to the costs incurred may be adopted. 



Solicitors : Oeare^ Son, 8f Pease for the trustee. 
Tucket* 8f Lake for the respondents. 

Cases relied upon or referred to : — 

Sutton V. 8eeli/j 4 Jur., N. S. 450. 

JEx parte Andersan, In re Anderson, L. E., 5 Ch. App. 473 ; 39 
L. J., Bank. 49 ; 23 L. T. 274. 

JEx parte Sheriff^ of Middlesex, In re Buck, L. R., 10 Ch. Div. 575 ; 
48 L. J., Bank. 33 ; 29 L. T. 651. 

JEx parte Hirst, In re Wherly, L. R., 11 Ch. Div. 278. 
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In re MATTHEW, Ex parte MATTHEW. 

Bankruptcy Act, 1883, Section 4, Suh^section 1 ( g) — Bankruptcy Notice — Bill 

given by Debtor* 

Held, — That where a bill has been given by a debtor, upon whom a 
bankruptcy notice has been served, for the amount of the judgment debt, 
and has been taken by the creditor, such bill is sufficient satisfaction 
of the requirements of the bankruptcy notice under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, so as to prevent such creditor 
afterwards proceeding to obtain a petition against the debtor on the 
bankruptcy notice. 



T 



HIS was an appeal to' set aside a receiving order which had 
been made against the debtor, J. D. Matthew, in the Wandsworth 
County Court, and which it was now alleged had been made under 
a mistake. 

The petition was based on a bankruptcy notice. The petitioners 
were A. Matthew and C, Eeid, who had formerly carried on business 
in partnership, and to whom a debt of 3,800/. was due from the 
debtor on a judgment. The act of bankruptcy was the failure of 
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1884. the debtor to comply with the terms of the bankruptcy notice, and 

IiTra ^^ ^^® ^^^ order was made. 

MATTHEW, The debtor, J. D. Matthew^ now appealed, on the ground that, 

Matthbw. pending the period given by the bankruptcy notice to satisfy the 

debt, it was satisfied by a bill given by the debtor, and taken on 

behalf of the firm by one of the partners. 

CooperWilliSy Q,C. {Herbert Eeed with him), for the appellant. 

The bill given to one of the partners within the time allowed 
by the bankruptcy notice is sufficient satisfaction within section 4, 
sub-section 1 (g), of the Bankruptcy Act, 1883. That section 
provides that if a creditor has obtained a final judgment against a 
debtor for any amoimt, and, execution thereon not having been 
stayed, has served on him a bankruptcy notice under the Act 
requiring him to pay the judgment debt, or to secure or compound 
for it to the satisfaction of the creditor or the Court, and the 
debtor does not within the time specified, which is seven days 
after service of the notice in case the service is effected in Engleuid, 
either comply with the requirements of the notice or satisfy the 
, Court that he has some counter-claim, then the debtor, if he fails 
to do this, commits an act of bankruptcy. But in this case the 
debtor within the time limited gave a bill. The facts are these: — 
In the year 1881, A. MattheiCj a brother of the debtor, and C. Reidy 
who had for some time carried on business together as stockbrokers, 
" agreed to dissolve partnership, but for certain purposes, especially 
with regard to the partnership debts, of which this debt of 
J. D. Matthew was one, all the effects of the partnership were to 
continue. A good deal of ill-feeling sprang up between A. Matthew 
and Eeid; and Reid obtained a judgment against the debtor 
J. B. MattheiOj and in January ^ served a bankruptcy notice upon 
him, saying that he acted for A. Matthew. On this the debtor 
went to his brother and gave him a bill for the amount of the 
judgment debt, which A, Matthew took. I do not think this fact 
was communicated to Reid^ probably on accoimt of the ill-feeling, 
and Reid filed the petition and obtained the receiving order, which 
the debtor now asks shall be set aside. 

[Cotton, L. J. : Does Reid now admit that the bill was taken 
on his account as well as on that of A. Matthew .^] 
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Sidney Wool/ for the petitioning eyeditor : 18W. 

I admit the authority. In bb 

Matthew, 

EZPABTB 

[Fry, L. J. : There are three things a debtor must do when Matthew. 
served with a bankruptcy notice. He must either (1) pay the 
judgment debt ; or (2) secure or compound for it ; or (3) satisfy 
the Court that he has a counter-claim.] 

Cooper Wtllt's, Q.C.: 

A bill is quite sufficient. It is not necessary that the debt shall 
be paid in hard cash. The parties took the bill as payment, and 
it was payment within the meaning of the Act. Anything that 
amounts to accord and satisfsrCtion is sufficient. 

Cotton, L. J. : 

I am satisfied as to that, and I think, on the admission of the Judgment, 
petitioning creditor that his partner had authority to take the bill, 
that the order ought to be discharged. A, Matthew received a bill 
of exchange from the debtor, and it is now admitted by the petition- 
ing creditor that on January 24th, when the bill was given, his late 
partner had authority to bind him by accepting that note. After 
that he could not go afterwards and obtain a receiving order on the 
bankruptcy notice because actual payment had not been made. 

BowEN, L. J. : 

I am of the same opinion. I think that a man who takes a bill 
cannot go on on the bankruptcy notice. It is conditional payment, 
and until it is dishonoured no steps can be taken on it. 

Fry, L. J. : I agree. 

Solicitors : C. -R. Steele for the appellant. 

Spt/er 8f Son for the petitioning creditor. 
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In ke may. Ex parte MAY. 

Bankruptcy Ad, 1883, Sedion 169, Sub-BtdioM 1, 2 aiM^ 3. 

Appeal from decision of r^;istrar refosing Tehearing of a bankraptcy 
petition vitli a yiew to the adjudication obtained nnder the Bankraptcy 
Act, 1869, being discharged, on the ground that at the time of the pre- 
sentation of the bankruptcy petition the creditors* right to present it, and 
the liability of the debtor to be adjudicated a bankrupt under the Act 
of 1869, had ceased. 

Held, — ^That although the adjudication was made on wrong grounds, 
and was wrong in form because it was an ordinary adjudication made 
upon the petition of a creditor under the Bankruptcy Act, 1869, founded 
on an act of bankruptcy committed by the previous filing of a liquidation 
petition by the debtor, and under such circumstances the proceedings 
ought to hare been taken under the Bankruptcy Act, 1883, as was 
decided in Ex parte Pratt, In re Pratt (see ante, p. 27), yet the Court 
would hare had jurisdiction to make the adjudication under section 125, 
sub-section 12, of the Bankruptcy Act, 1869, in consequence of the 
failure of the liquidation proceedings, and the bankrupt not haying 
raised the objection in the Court below, the adjudication must stand. 



T 



HIS was an appeal on behalf of the bankrupt, J. V. May^ from 
a decision of Mr. Begistrar Hazlitt refosing a rehearing of the 
bankruptcy petition with a view to obtaining a discharge of the 
adjudication of bankruptcy on the ground of irregularity. 

On December 12th, 1883, a liquidation petition in the London 
Bankruptcy Court was filed by the debtor, J. V. May^ who carried 
on business as J. V. May Sf Co. in Wood Street, Cheapside. 

The first meeting of creditors was held on December 28th, 1883, 
and was adjourned to January 15th, 1884. 

On that day the creditors met, but separated without passing 
any resolution, and without any further adjournment ; and the 
liquidation proceedings in consequence came to an end. 

On January 21st, 1884, a creditor named Dobell presented a 
bankruptcy petition against the debtor, May^ under the Bankruptcy 
Act, 1869, foimded on the act of bankruptcy which had been com- 
mitted by the filing of the liquidation petition ; and on February 
Ist, May was adjudicated a bankrupt. 
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This procedure was in accordance with a decision in bankruptcy 1884. 
previously given by Mr. Justice Mathew in chambers in the InbbMjlt, 
unreported case of In re Carr. M^t. 

On February 22nd, however, the case of Ex parte Pratt^ In re 
Trait (see ante^ p. 27), was argued before the Court of Appeal, and 
by that case it was decided (1) that where a debtor had committed 
an act of bankruptcy under the Bankruptcy Act, 1869, and no 
proceedings in bankruptcy had been taken against him prior to 
January 1st, 1884, when the Bankruptcy Act, 1883, came into 
operation, proceedings in bankruptcy under the Bankruptcy Act, 
1883, might be taken against such debtor foimded on the act of 
bankruptcy previously committed ; (2) that where proceedings in 
Kquidation were pending on January 1st, 1884, which afterwards 
came to an end, proceedings to obtain an adjudication against a 
debtor founded on the act of bankruptcy committed by him by 
filing the liquidation petition, might be taken under the Bank- 
ruptcy Act, 1883. 

The efEect of this decision, however, was not communicated to 
the bankrupt, J. V. Mat/, until after the expiration of the twenty- 
one days allowed for appealing from the adjudication. 

But on March 14th, an application was made by him to the 
registrar to appoint a day for the rehearing of the bankruptcy peti- 
tion, with a view to discharging the adjudication for irregularity, 
on the ground that at the time of the presentation of the bank- 
ruptcy petition by the creditor Do J(?//, the creditors' right to present 
it, and the liability of May to be adjudicated a bankrupt imder the 
Bankruptcy Act, 1869, had ceased. 

This application was refused, and the bankrupt now appealed. 

Cooper WilliSy Q.C. {F. Cooper Willis with him), for the ap- 
pellant. 

The Court had no power to make the debtor a bankrupt under 
the Act of 1869. The debtor is tjmte willing to have a receiving 
order made against him. The section of the Bankruptcy Act, 
1883, to which we have to look is section 169, sub-sections (1), (2) 
and (3). By that section the whole of the Act of 1869 is repealed. 
But the repeal shall not affect " any right or privilege acquired, or 
duty imposed, or liability or disqualification incurred under any 

e2 
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1884. enactment so repealed," and ^^ notwithstanding the repeal effected 
jjg ^Illt, . l>y this Act, the proceedings under any bankruptcy petition, liqui- 
ExFABTB dation by arrangement, or composition with creditors under the 
Bankruptcy Act, 1869, pending at the commencement of this Act, 
shall, except so far as any provision of this Act is expressly applied 
to pending proceedings, continue, and all the provisions of the 
Bankruptcy Act, 1869, shall, except as aforesaid, apply thereto, as 
if this Act had not passed." If the bankruptcy petition had been 
pendiQg it might have been continued under the Act of 1869. 
But in this case there is no such thing. This is a new petition : it 
was not a pending petition. The petition presented on January 
21st was not pending on January 1st when the new Act came into 
operation, and it did not, therefore, come within the saving clause 
of section 169 of the Act. The proper course was to follow the 
law laid down in Ex parte Pratt j In re Prattj and to take pro- 
ceedings under the Act of 1883. There are several authorities 
under the old Act by which it appears that a rehearing may be 
granted after the time has elapsed. {Hx parte Trickettj In re 
JBroum, L. E., 16 Eq. 391.) The Court has also full power to 
extend time under the Bankruptcy Act, 1883. Section 105, sub- 
section (4). 

Sidney Woolf for the petitioning creditor. 

So far as I understand it, the bankrupt's objection is that he has 
been adjudicated bankrupt under the Act of 1869. He does not 
object to a receiving order being made against him under the Act 
. of 1883. We do not accept that for the obvious reason that under 
the new Act the relation back of the trustee's title is much curtailed. 
I admit that the Court has the power of ordering a rehearing after 
the usual time has elapsed. But I do not think it would do so in 
a case like the present. The orders have not been made behind 
the back of the bankrupt. As a matter of fact he appeared to 
every order. I also submit that the order was properly made. 
Although Ex parte Pratt ^ In re Pratt (see ante^ p. 27), decided that, 
under the circumstances of the case, an adjudication under the 
Act of 1883 was good, it did not decide that an adjudication under 
the Act of 1869 would necessarily be bad. Moreover, in the pre- 
sent case, the receiver in the liquidation was never discharged. 
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Cotton, L. J. : 1884. 

The Court has clearly the power to order a rehearing after time ; i^ ^e Mat, 
but I am of opinion that that power should be exercised in the ^^^^ 
most careful manner. In the present case it has been urged on Judgment, 
behalf of the appellant that the registrar had no jurisdiction to 
make the order appealed from in the face of section 169 of the 
Bankruptcy Act, 1883. That section repealed the Bankruptcy 
Act, 1869, but, it is important to notice, with certain " savings." 
In this case tho liquidation petition was presented under the Act 
of 1869, and was pending on January 1st, and afterwards the 
proceedings became inoperative because no resolution was passed. 
But a receiver was appointed and continued, which kept the pro- 
ceedings alive. Then the petitioning creditor presented a petition 
on the act of bankruptcy committed by the filing of the liquida- 
tion petition ; and this petition was a petition under the Act of 
1869. It is now urged upon us that the order of adjudication 
made on this petition was made without jurisdiction. But it is to 
be noticed that at the time when the order was made the debtor 
appeared and took no objection. The question now to be con- 
sidered is. Was there jurisdiction ? Sub-section 3 of section 169, of 
the Bankruptcy Act, 1883, says, "notwithstanding the repeal 
effected by this Act, the proceedings under any bankruptcy peti- 
tion, liquidation by arrangement, or composition with creditors 
under the Bankruptcy Act, 1869, pending at the commencement 
of this Act shall, except so far as any provision of this Act is 
expressly applied to pending proceedings, continue, and all the 
provisions of the Bankruptcy Act, 1869, shall, except as aforesaid, 
apply thereto as if this Act had not passed." And sub-section 12 
of section 125 of the Bankruptcy Act, 1869, says, "if it appear 
to the Court on satisfactory evidence that the liquidation by 
arrangement cannot, in consequence of legal difficulties, or of 
there being no trustee for the time being, or for any sufficient 
cause, proceed without injustice or undue delay to the creditors or 
to the debtor, the Court may adjudge the debtor a bankrupt, and 
proceedings may be had accordingly." I am of opinion that, 
although the order of adjudication in the present case may have 
been made on wrong grounds, and was wrong in form, since it was 
an ordinary adjudication made upon the petition of a creditor 
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1884. under the Act of 1869, founded on the act of bankruptcy com- 
Lf BE Mat, mitted by the policy of the liquidation petition, and because under 
^'^l^^ such circumstances the proceedings, as was decided in JSu parte 
PraUf In re Pratty ought to have been taken under the Act 
of 1883, still the Court would hiave had jurisdiction to make the 
adjudication under section 125, sub-section 12, of the Bankruptcy 
Act, 1869, in consequence of the failure of the liquidation pro- 
ceedings, the power to do so being especially preserved by sec- 
tion 169 of the Bankruptcy Act, 1883, as to liquidation proceed- 
ings which were pending on January 1st, 1884. I am of opinion, 
therefore, that the Court had jurisdiction, because the proceedings 
had become ineffectual. There was a right to turn the liquidation 
into bankruptcy — the liquidation proceedings were pending on 
January 1st, and there was jurisdiction to make the order, if it 
had been made in the right way. The order was not made behind 
the back of the bankrupt ; the bankrupt appeared in the Court 
below and allowed the order to be made without objection. In 
my opinion, therefore, as he did not then object, the bankrupt is 
prevented from now coming forward to ask us to allow a rehearing 
on the grounds stated. I see no ground for allowing a rehearing, 
and the adjudication must stand. 

BowEN, L. J., and Fry, L. J., concurred. 

Solicitors : Buchanan 8f EogerSy for the bankrupt. 

Spyer 8f Son, for the petitioning creditor. 
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FBACTICE. 

In be COHEN, Ex parte SOHMITZ. ^?^J.?^ 

' APPEAL. 

Bankruptcy Ad, 1883, Section 4, Suh-section 1 {g)—Bankruptcy Notice^ Co™^l!j 

FtTial Judgment — Order for Payment of Coets, Bowkn, L.J., 

Fry, L.J. 
Held, — That the fact that an order has been made against a defendant , gg^ 

requiring him to pay the taxed costs in an action within a specified time, w«^ 

does not constitute such order a " final judgment" within the meaning March 28. 
of section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, so as to en- 
title the plaintiff, in the event of the defendant failing to comply with 
the terms of the order, to obtain a bankruptcy notice against the de- 
fendant founded on the order. 



T 



HIS was an appeal ex parte from a decision of the registrar of 
the Northampton County Court. 

From the facts of the case it appeared that in the year 1883 an 
action for specific performance of a contract was brought by Sckmitz 
in the Chancery Division against Cohen. The deeds necessary to 
carry out the contract were, however, afterwards executed by the 
defendant, and an order was in consequence made by consent that 
on the defendant paying the plaintiff his taxed costs in the action 
all further proceedings should be stayed. 

The costs in the action were accordingly taxed, and an order 
was made on February 14th last that the plaintiff should pay the 
amount within four days. 

This the defendant had failed to do, and on March 25th an 
application was made to the registrar of the Northampton County 
Court for the issue of a bankruptcy notice against the plaintiff 
founded on the order of February 14th, as a " final judgment," 
in accordance with the provisions of section 4, sub-section 1 (g) of 
the Bankruptcy Act, 1883. 

The registrar refused to issue the notice on the groimd that the 
order of February 14th was not a "final judgment" within the 
meaning of the Act. 

From this decision the plaintiff now appealed. 

Etherington Smith for the appellant. 
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Lf BE Cohen, 

£z PASTE 
SOHHITZ. 

Judgment. 
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Cotton, L. J. : 

I am clearly of opinion that the registrar was right. This 
case is really covered by the previous decision in Ex parte Chinery^ 
In re Chinery (see ante^ p. 31). It was then decided that the 
words "final judgment in section 4, sub-section 1 (g), of the 
Bankruptcy Act, 1883, must be construed in their strict technical 
sense of a judgment in an action which established a liability pre- 
viously existing of a debtor to a creditor." The decision of the 
registrar must be affirmed. 



BowEN, L. J., and Fry, L. J., concurred. 
Solicitors : Roscoe^ Sincks 8f Sheppard. 
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In be JAMES PEAECE, Ex parte THE BOAED OF 

TRADE. 

Bankruptcy Ad, 1883, Section 162, 

Application on behalf of the Board of Trade for an order directing 
trustees to pay certain undistributed funds and dividends into the Bank 
of England. 



HIS was an application on behalf of the Board of Trade for an 
order directing that the trustees of the estate of one James Pearce 
should forthwith pay the sum of 158/. 12s. 9rf., being undistributed 
funds and dividends remaining in their hands, into the Bankruptcy 
Estates Account at the Bank of England according to the pro- 
visions of section 162 of the Bankruptcy Act, 1883 ; and further 
that the said trustees should produce their books ; and also submit 
to an audit of their accoimts. 



Sir Farrer Sersckell (Solicitor-General) and M. C. Chalmers for 
the Board of Trade. 

Stvin/en Eady for the trustees. 
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In March, 1877, the debtor, JameB Pearce^ who carried on buBiness 1884. 
as a builder and contractor at Brixton Hill, became involved. A in bb Jaxes 
meeting of the creditors was in consequence held, at which it was ex^bt^thk 
resolved that his affairs should be liquidated by arrangement, and ^S^ ®' 
JET. A. Dubois and Harry Brett ^ accountants, were appointed trustees 
under the proceedings, with a committee of inspection. 

Prom the proceeds of a sale of the stock in trade and furniture 
of the debtor, the sum of 199/. Is. \d, was realised, and this com- 
posed the total assets. 

Of this sum 40/. 8s. 4c/. was paid out for costs and expenses in 
1877, leaving a balance of 158/. 12s. 9rf. in the hands of the 
trustees. 

No dividend had, however, been paid to the creditors; and, 
although a meeting was to have been held to give the debtor his 
discharge, no steps whatever were taken by the trustees until 
December Slst, 1883, when, in consequence of a communication 
made by the debtor to the Board of Trade, a notice was sent by 
the Inspector General in Bankruptcy requiring the trustees to pay 
the money in their hands into the Bank of England as provided 
by the Act. 

On December 31st, 1883, under pressure of these proceedings, a 
meeting of the committee of inspection was called at which the 
sum of 94/. 17s. lid. was voted to Mr. Dubois and 81/. 16s. 5rf. to 
Mr. Brett for their remuneration. Notwithstanding that several 
letters had since been written by the Board of Trade, however, 
demanding some explanation from the trustees, no satisfactory 
answer was obtained, and notice was in consequence given to them 
on March 20th that the present application would be made to the 
Court. 

Sir Farrer Herschelly after stating the above facts, said : — 

A more scandalous case can scarcely be conceived. Nothing 
seems to have been done by the trustees for something like seven 
years, and they have, during the whole of that period, had the 
money in their hands notwithstanding frequent applications on the 
part of creditors. Then, when the notice of the authorities is 
oalled to the case, a meeting of the committee of inspection is 
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1884. liastily Boininoned on December Slst at which the whole estate Is 
ImuJucbs voted away for what is said to be remiuieration. The date in 
Ex piSb THB ^^©stion was probably fixed on in the hope of escaping the 
^^ o' operation of the new Act. But section 162 of the Bankruptcy 
Act, 1883, under which the present application falls, was one 
of those sections which came into operation immediately on the 
passing of the Act. By section 162, it is provided that where, 
after the passing of the Act, any unclaimed or undistributed 
funds or dividends in the hands of any trustee empowered to 
collect or distribute such funds or dividends under any Act 
of Parliament mentioned in the fourth schedule, or any. peti- 
tion or other proceeding under or in pursuance of any such 
Act, have remained unclaimed or undistributed for six months 
after the same became claimable or distributable, or in any other 
case for two years after the receipt thereof by such trustee, such 
trustee is required forthwith to pay the same to the Bankruptcy 
Estates Account at the Bank of England. And by the same sec- 
tion 162, sub-sect. 2 (c), " The Board of Trade, with the concur- 
rence of the Treasury, may from time to time appoint a person to 
collect and get in aU such imclaimed or undistributed funds or 
dividends, and for the purposes of this section any Court having 
jurisdiction in bankruptcy shall have, and at the instance of the 
person so appointed or of the Board of Trade may exercise, all the 
powers conferred by this Act with respect to the discovery and 
realisation of the property of a debtor, and the provisions of Part I. 
of this Act with respect thereto shaU, with any necessary modifica- 
tions, apply to proceedings under this section." Under these 
sections I am not sure that I could not at once apply for an order 
of committal ; but I have thought it better not to adopt this course, 
but simply to ask for an order directing that these moneys should 
be paid over. It is clear that Dubois and Brett are only trifling 
with the Court. 

Smnfen Eady : 

Not only are the statements which have been put forward as 
facts by the Board of Trade not facts, but they are the reverse of 
truth. I can prove beyond dispute that the so-called facts, and 
those moreover on which the success of this motion depends, are 



HiaH OOUBT OF JUSTICE. 69 

wholly false. It is altogether untrue that no remuneration was 1884. 
voted to the trustees until December last. In May, 1879, a reso- jjg bb Jahxs 
lution was passed by the Committee of Inspection giving the sum ex^ab^i 
of 75L to each trustee as remuneration, and 50/. was paid on ac- ^S^ ®' 
count. The resolution passed in December, 1883, was merely a 
duplicate of that of May, 1879, the previous one having been un- 
fortunately lost. [In support of these statements counsel read 
affidavits of Dubois and Brett to the above effect, and also referred 
to certain entries in the diary of Brett with reference to the liquida- 
tion proceedings.] The remuneration was voted long before there 
was any change in the law. There is no groimd for the suggestion 
which has been made that the whole business was hastily gone 
through at the last moment in the vain endeavour to escape the 
consequences of the new Act. The committee of inspection are 
the proper judges of what the remuneration should be, and section 
162 certainly was not intended to compel trustees to refund money 
which had been properly granted to them in pursuance of a resolu- 
tion of the committee of inspection. 

Sir F. Serschell in reply : 

No suggestion has been made that any vote giving remuneration 
was passed in the year 1879 until now. If such is the case, why 
was not that fact communicated to the Board of Trade when they 
first applied for an explanation ? Again, if there was a resolution 
passed in 1879, why was it not filed ? There is no trace of it 
amongst the other documents of the proceedings. 

[Counsel for the trustees, being desirous to have an adjourn- 
ment in order that they might obtain further evidence, and the 
trustees not being present for cross-examination by the Solicitor- 
Q-eneral, the case was adjourned for a week for this purpose; 
the trustees being ordered to pay the costs of the adjournment.] 

April 7th. 

Sir Farrer Serschell (Solicitor-General) : 

Last week it was stated that in May, 1879, a resolution was 
passed by the committee of inspection giving to the trustees, Dubois 
and Brettf the sum of 160/. for remuneration. A copy of the 
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1884. original resolutioli has now been put in. I find, however, that it 
Lf BE James purports to be signed only by Albert West^ one of the committee of 
Ex^^^'thb inspection. I wish to cross-examine Mr. Brett, 

TsADE. [In cross-examination Brett said : — I have not now any account 

of my claim for remuneration against the estate, one of my clerks 
made out the claim, but it has unfortunately been lost. The 
property of the debtor was sold under the instructions of my 
co-trustee, Mr. JDubois. I consented to the sale. I also attended 
to certain administrative work. Practically until 1879 I did very 
little. I received a cheque for 50/. in May, 1879, because I 
thought I might as well have the use of the money like any other 
trustee.] 

Sir Farrer Sersckell : 

There is at present no evidence whatever of the meeting of the 
committee of inspection which is alleged to have been held in 
1879. The only evidence put forward is a document which pur- 
ports to be signed by one of the committee. 

Smnfen Body : 

I do not know that it is absolutely necessary that such a 
resolution should be in writing. If such a resolution was passed, 
it clearly is immaterial that it was only signed by one inspector. 

[Cave, J. : An affidavit might easily have been made by the 
members of the committee of inspection saying that such a resolu- 
tion was passed in 1879. There is none.] 

I submit that the document signed by West^ and the entries in 
Bret f 8 diary, show clearly that in May, 1879, 75/. each was voted 
to the trustees. I submit that this conclusively disposes of the 
story put forward by the Board of Trade, that the trustees kept 
the property until 1883, and then, in the hope of evading the 
provisions of the new Act, a resolution granting the remuneration 
was hastily passed. Whatever was done, was done in 1879. It 
was not an afterthought in the year 1883, 

Cave, J. : 
Judgment. I am of opinion that the order asked for must be granted. This 

is a most scandalous case. The total assets of the debtor's estate 
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amounted to 199/., which was realized in 1877. Mr. Brett has 1884. 
been examined, and cannot make out that he has done anything ii^ ^b Jaicss 
which would occupy at most more than a few hours of his time. ex'^^^J^hb 
In fact he seems to have done almost nothing ; and yet it is ^^^ ^' 

TSADB. 

alleged that the committee of inspection, who ought to fix the 
remuneration, met and agreed that 150/., nearly the whole of the 
available assets, should be divided between the trustees. In my 
opinion, {/*the committee of inspection passed any such resolution, 
they grossly abused their office. But I do not believe that the 
committee of inspection did anything of the kind. No affidavit 
by the members of the committee of inspection has been made, and 
they have not been called. The evidence for the trustees is in 
fact that Dubois knows nothing ; he was not present at the meet- 
ing, but was informed by his co-trustee that the resolution had been 
passed. Brett says that a claim was made upon the estate, and 
that the committee of inspection allowed 75/. each, and that the 
resolution was signed, he believed, by the committee of inspection. 
He was not present at the meeting of the committee. The resolution, 
when produced, is signed by one member of the committee only. 
There is no entry of the claim in the accounts ; there is no entry 
whatever in 1879; but in 1883 there is a statement that the 
accounts are completed. Nothing is then said about any resolution 
in 1879. I do not believe that there was a meeting in 1879, or 
a resolution passed. The trustees have had the money in their 
pockets, and they must pay the money into the bank. 

Sir Farrer Herschell : 

Under the circumstances of the case, I feel boimd to ask for 
costs. 

Cave, J. : 
I think certainly the respondents must pay the costs. 

Swinfen Eady : 

I ask your lordship for time to comply with the order. 

Cave, J. : 

You may have fourteen days. 

Solicitor : W. JF, Aldridge^ the official solicitor. 
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Befobe Mb. 
JxjsncE Gave. 

1884. 
March 31. 



In ke LANDEOOK, Ex parte FABIAN. 

Bankruptcy Ad, 1883, Section 44 (1). 

Hdd, — ^That where goods had been sold to a debtor, and there was no 
evidence to show that such goods were sold as to sample, the mere fact 
that a letter is subsequently written by the vendee to the vendor stating 
that he could not accept the goods, but would hold them for the vendor 
and try to sell them for him (and to which letter no answer is returned 
by the vendor) will not constitute the vendee a trustee for the vendor 
under section 44 (1) of the Bankruptcy Act, 1883, so as to prevent the 
trustee in the bankruptcy claiming such goods as part of the estate in the 
event of the vendee subsequently becoming a bankrupt. 



T 



HIS was an application on behalf of one Fahian, for an order 
deolaring that fifty pieces of cloth, alleged to be part of the estate 
of the bankrupt, C. G, Landrock^ and claimed as such by the trus- 
tee in the bankruptcy, were the property of the applicant. 

The facts of the case were as follows : — 

In the month of November, 1883, Zingler, a traveller employed 
by the bankrupt, Landrock, saw Fabian at Berlin, and gave an 
order for the goods in question to be supplied to the bankrupt. 

The goods were sent from Berlin, and received in London by 
Landrock on November 28th, and were deposited by his order at 
the warehouse of Messrs. Swan 8f Co,, in whose custody they had 
since remained. 

On December 6th a letter was written to Fabian by Landrock^ 
stating that he had examined the goods, and he refused to accept 
them on the ground that they did not come up to sample, but that 
he woidd hold them to the use of Fabian, and woidd try to sell 
them for him. 

To that letter no answer was sent. 

On January 10th, 1884, a petition was filed against Landrock, 
and, at the subsequent meeting of creditors, J, F, Lovering was 
appointed trustee of the bankrupt's estate. 

The trustee now claimed the goods in question, and against this 
claim Fabian appealed. 



Fabian. 
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Lee JRobe^is for Fabian. 1884. 

I submit that Landrock did not intend to accept these goods, Ih bb 
and in fact never took them, and that they do not in consequence 'Ex. pabtb 
form part of his estate. The letter written by Landrock on 
December 6th is clear upon that point. He intended to hold the 
goods only for Mr. Fabian. Section 44 of the Bankruptcy Act, 
1883, which describes the property of a bankrupt which shall be 
divisible amongst his creditors, especially excepts " (1) Property 
held by the bankrupt on trust for any other person.'' These goods 
which are now claimed by the trustee would come under this 
exception. In the books of the bankrupt there is no entry or 
reference to this transaction. Fabian has never been spoken of 
as a creditor, and is not so entered in the bankrupt's books. [An 
affidavit of Fabian was read in support.] 

[Cave, J. : It appears to me, even from Fabian^s affidavit, that 
there was a sale out and out. There was an actual sale to Zingkr, 
Suppose you came here to compel the bankrupt to keep the goods, 
he would have no answer. You do not make out what the terms 
of the purchase were : you do not show that the goods were sold 
as to sample ; so far as I can see you do show that it was a sale 
out and out.] 

I submit that it is clear Landrock held them on our account by 
his letter of December 6th, in which he says he will hold them for 
us and on our account. 

[Cave, J. : The vendor never assented to that. There is no 
evidence that the goods were sold by sample. There was an 
actual transfer of the goods. The bankrupt could not dissolve 
the contract by himself.] 

The letter constituted Landrock an agent for Fabian. But I 
further submit the transitus was not ended. 

[Cave, J. : The goods did get to Landrock, and he directed them 
to be taken to another place. There was no stoppage in transitu.'] 

Further, on January 7th, Fabian gave notice to Messrs. Swan 
8f Co. not to part with the goods. The trustee was not appointed 
until January 23rd. The bankruptcy petition itself was not filed 
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1884. until January 10th. I submit that Fabian exercised his right 
Inm before the right of the trustee accrued. 



Landsock, 

EZPABTB 

Fabiait. 



Judgment. 



Vernon Smith, for the trustee, was not called on. 

Cave, J. : 

I am of opinion that this application must be refused. It has 
been argued that there was not a complete sale, and that the 
transitm was not ended. Now the sale took place in November, 
1883, when Zingler called and bought the goods, and it was a sale 
of specific goods without terms. The goods were duly sent off 
from Berlin, and arrived in London, and Landrock gave directions 
that they were to be taken to the warehouse of Messrs. Swan 8f Co. 
Here there was an actual sale and delivery of specific goods, and 
the right of stoppage in transitu immediately ended when the 
goods were delivered up by the carriers at the place where the 
vendee directed. But it has been further argued, that on 
December 6th Landrock wrote to the vendor and said that he could 
not accept the goods, as they did not come up to sample, but that 
he would hold them to the use of the vendor, and would try to sell 
them for him ; and it is urged that this letter constituted Landrock 
a trustee for Fabian, But there is no evidence that these goods were 
sold by sample, if so, there is no evidence that the sale w^ of such 
a kind as to justify Landrock returning them. Fabian^s affidavit 
shows that there was a sale out and out of the fifty pieces of cloth. 
It is true that, if on receipt of the letter of December 6th Fabian 
had assented to the doing away with the sale, then — apart from 
any question of fraudulent preference — the sale might have been 
put an end to. But he did not do so. Landrock had no right to 
put an end to the sale by himself. If the letter of December 6th 
was an offer, it was never accepted. The notice given by Fabian to 
Messrs. Swan Sf Co. to hold the goods, is not sufficient. I am, 
therefore, of opinion that there was a complete sale of the goods, 
and that Landrock could not repudiate it — that the transitus was 
at an end — and that there was no consent of the parties to do away 
with the sale before the bankruptcy. The motion must be refused 
with costs. 
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In re W. H. WILKINSON, Ex parte THE OFFICIAL , Bmobb 

EECBIVEE. ^ciT'^ 

1884. 
Bankruptcy Acty 1883, Sections 27 and 48 — Examination of Witnesses — ^■'^ 

Fraudulent Preference — Costs of Official Receiver, ^ 

The debtor, who carried on business at two different premises, within 
a few days of filing his petition, executed an assignment, handing over 
his interest in the lease, good- will and stock of one of the said premises 
to a judgment creditor who was threatening to levy execution, such 
assignment to be in full satisfaction of the whole judgment debt, and the 
judgment creditor was to redeem the lease of the property which had 
been deposited on mortgage with a loan society and to pay rent due, &c. 

Held, — That there was no proof that the motive of the debtor was to 
prefer the creditor ; that at the time of the assignment the judgment 
creditor could seize and have his debt paid out of the goods at both the 
places of business of the debtor ; that the effect of the assignment was to 
relieve the debtor of liability at one place of business and could not be 
deemed to be a fraudulent preference. 



T 



HIS was a motion on behalf of the official receiver for an order 
declaring that a certain assignment bearing date December 15th, 
1883, and made in favour of O, B. Wilkinson (a brother of the 
bankrupt, W. H. Wilkinson), ^as fraudulent and void; and that 
the property mentioned in the assignment be declared to be the 
property of the official receiver ; and further that O. B, Wilkinson 
be ordered to render an account of the rents and profits of the 
business stated to have been assigned. 

The debtor, W. H. Wilkinson, had for some time carried "on 
business as a hatter in two shops, one situate in Upper Street, 
Islington, and the other in Liverpool Street. Both these premises 
were leasehold ; but the leases had been deposited on mortgage 
with the Cripplegate Loan Society, from whom the debtor had 
borrowed money. 

In order to carry on his business the debtor had also at different 
times obtained several large sums on loan from his brother, 
O. B, Wilkinson; and on June 23rd last, O. B. Wilkinson issued 

M.B. F 
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1884. a writ for 250/. money lent. The action was not defended, and 
InmW.H. judgment was obtained. Nothing was done on the judgment, 
^^^^^^' however, until December 3rd, 1883, on which date a letter was 
Tra: Official written by G. B, Wilkinson to the debtor, W. H. Wilkinson. 

Heceiyeb. , . 

threatening that if payment was not made, execution would be 
levied. Some correspondence took place, and a letter was jBnally 
sent to the debtor by his brother, offering to redeem the Liverpool 
Street property, if an assignment of the premises and stock there 
were made to him ; and stating that he would take such assign- 
ment in satisfaction for his whole debt. 

This assignment was accordingly made on December 15th, 1883. 

On January 5th, 1884, the debtor, W. H, Wilkinson^ filed his 
petition ; and application was now made by the official receiver 
that the above assignment might be set aside. 

Bigham, Q.C. {M.C. Chalmers with him), for the official receiver, 
after stating the above facts, said :— 

I now propose to examine both the debtor and his brother under 
section 27 of the Bankruptcy Act, 1883. 

Cooper Willis, Q.C. {Oswald with him), for the respondent : 

Then I object. I have no objection to the witnesses being 
examined in the ordinary way, but they cannot be examined 
under section 27. Section 27 of the new Act is equivalent to 
section 96 of the Act of 1869, and is practically the same as 
section 115 of the Companies Act. The examination imder 
section 27 has already been held before the registrar; it is a private 
examination in order to satisfy the trustee. 

Bighaniy Q.C. : 

An ex parte application was made in this case for leave to 
summon witnesses under section 27 for examination. The object 
was to put the debtor and his brother in the box, and to conduct 
the case, if necessary, as if they were hostile witnesses. Under the 
old Act, when a deed was impeached the practice was to treat the 
debtor as a hostile witness. 

Cooper Willis, Q.C. : 

I never heard of such a thing. 
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Cave, J. : 1884. 

I see no objection to the debtor and his brother being examined. In ee w. H. 
They are here for that purpose. I do not take much notice of the Ex pabtb' 
question whether the witness is to be treated as a hostile witness or '^ec^m^ 
not; but counsel for the official receiver will have to confine 
himself to the matter in question. He must not put leading ques- 
tions. If I think a question is a leading question I shall not 
allow it. The examination must be for a specific purpose. 



Cooper Willis^ Q.C. : 

If the questions are asked under your Lordship's discretion I do 
not object to the examination for one moment. Section 27 was ' 
what I objected to. There was a case under section 96 of the Act of 
1869— that of & parte Willey, In re Wright, L. E., 23 Ch. Div. 118 ; 
52 L. J., Ch. 546 ; 48 L. T. 79, 380— in which the Master of the EoUs 
said : " The 96th section is perfectly plain . . . the Court may, on 
the trustees' application, summon certain persons to give discovery. 
It is a power not to summon a man as a witness, but to summon 
him for the purpose of discovery, and he is treated in a totally 
different way from a witness. You cannot ask a witness the ques- 
tions you can ask a man summoned under the 96th section." As 
I understand, the witnesses will now be called simply as if they 
had been subpoenaed. 

[The debtor, W. H, Wilkinson^ was examined, and said : " My 
brother applied frequently for repayment of the money he had lent 
me. The money I had from him was to help me out of my difficulties. 
I do not think my brother made any written application for payment 
tintil December, 1883. My liabilities at the end of November were 
about 700/. or 1,000/. My assets, including the assignment, would 
be about 300/. (By Cooper Willis^ Q.C) The letters from my 
brother came by post. Several creditors were pressing me in 
December. (By the Judge.) Loog & Co. were pressing me. They 
wanted the leases. I said they werQ mortgaged. They were mort-. 
gaged at the beginning of the year 1883. They were merely de- 
posited with the Cripplegate Loan Society.] 

f2 
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im. IG. B. WtHdnson, said : 

WmmnKw* ■"• ^^^ ^7 brother was in difficulties some years ago. I am 
almost smre I wrote to my brother for the amomit of the judgment 
debt before December, 1883. I wrote the letter of December 3rd, 
in which I threatened execution, because I had not been repaid 
40/. which I had lent subsequent to the judgment, and which my 
brother had promised to repay in a fortnight. The assignment of 
the lease of the premises in liyerpool Street passed by an actual 
deed; the stock in trade by a subsidiary document of the same 
date. I took the assignment in satisfaction for my whole debt. 
After taking it I paid 102/. 10«. Part of that was in redeem- 
ing the mortgage ; part went for rent, gas, &c., without rates and 
taxes.] 

Bighaniy Q.C.: 

I submit that sufficient has been proved to satisfy your Lord- 
ship that there has at any rate been a fraudulent preference. Look 
at section 48 of the Bankruptcy Act, 1883* That section says : 
"Every conveyance or transfer of property or charge thereon 
made, every pajnnent made, every obligation incurred, and every 
judicial proceeding taken or suffered by any person imable to pay 
his debts as they become due from his own money in favour of 
any creditor, or any person in trust for any creditor, with a view 
of giving such creditor a preference over the other creditors, shall 
if the person making, taking, paying or suffering the same is 
adjudged bankrupt on a bankruptcy petition presented within 
three months after the date of making, taking, paying or suffering 
the same, be deemed fraudulent and void as against the trustee in 
the bankruptcy." The circumstances of the present case come 
within this. The only point is whether the transaction was 
entered into with a view of giving the brother a preference. It 
cannot be doubted that it had that effect. It was entered into on 
the eve of bankruptcy, and with a person who knew what the 
position of the debtor was ; there had been interviews between the 
parties, and discussions had taken place with regard to the debtor's 
position. The letters written before the transfer will doubtless be 
relied upon to show that the debtor was led to make the assign- 
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ment through fear of his brother taking action under the judg- 1884, 
ment. I submit it was part of a scheme they agreed to carry out, In bb w. H. 
and that the transaction was entered into with the view of giving ^x^^* 
a fraudulent preference. Before 1869, it was decided that it was ''^^S^^^ 
sufficient if the debtor intended to prefer. After that year it was 
decided in Butcher v. Stead, L. E., 7 H. L. Gas. 839 ; 44 L. J., 
Bank. 129 ; 33 L. T. 541, that the creditor must know he was 
being preferred. Now, by section 48 of the new Act, an im- 
portant change is made in the law. " The corresponding words 
in section 92 of the Bankruptcy Act, 1869, were, *but this section 
shall not affect the rights of a purchaser, payee or incumbrancer in 
good faith and for valuable consideration,' and it was held (Lord 
Selbome dissenting), in Butcher v. Stead , that this protected any 
creditor who was ignorant that he was being preferred. . . . 
The object of the present sub-section is to avoid the transaction as 
between the debtor and the creditor, but to save it as regards a 
third person taking in good faith or for valuable consideration." 
(See Chalmers, p. 96.) All we have to consider is, whether the 
debtor intended to prefer his brother. 

[Cave, J. : The difficulty for you is that at the time of the 
assignment the debtor was subject to a judgment both at Liverpool 
Street and Upper Street, and he, by the assignment, gets rid of the 
liability of the property in Upper Street, and satisfies the judgment 
with a less amount. My difficidty is to see what the creditor got.] 

He got the lease. 

[Cave, J. : That was worth almost nothing. The creditor paid 
off the mortgage and other sums to the amoimt of 102/. 10^.] 

He got the stock ; but I cannot say the value of it. 

[Cave, J. : I cannot see what preference the brother has got. 
What the brother did was, as a matter of fact, to give up one 
property. He coidd have become a creditor by elegit, and so have 
got the whole. He satisfied himself with part.] 

I cannot take the case farther. 

M. C. Chalmers followed. 

Cooper Willis, Q.C, {Osivald with him), were not called upon. 
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18S4. Cave, J. : 

Ih BB w. H. I am of opinion that the case has not been made out. I must 
Ex PAETB be satisfied that the substantial motive of the debtor was to prefer 

^^^;BKjKrvER, ^^^ croditor. That has clearly not been made out on the facts. 

Jadgment. The debtor had been for some time in difficulties, and had borrowed 
various sums from his brother, and in June, 1883, between 200/. 
and 300/. was due to the brother. An action was commenced, 
and judgment obtained. It is not suggested that that was a 
fraudulent preference; the brother simply turned his debt into 
• a judgment. The debtor continued to be still pressed, and again 
went to his brother, and he, considering that the debtor might 
still pull through, lent him more money. But on December 3rd 
the debtor had not paid a certain 40/. of this money which had 
been lent subsequent to the judgment, and which the debtor had 
promised to pay within a fortnight. The brother thereupon wrote 
the letter which has been produced, in which he threatened exe- 
cution, and after some correspondence an agreement is come to 
for the assignment of the Liverpool Street property, the brother 
agreeing to take that assignment in satisfaction of the whole debt. 
I do not think that the letters were written in view of the subse- 
quent bankruptcy of the debtor. At this time it must be borne in 
mind the brother could seize, if he so wished, both at Upper Street 
and Liverpool Street ; he could at that time, by a writ of elegit, 
have acquired the right to have the debt paid out of the goods at 
both places. What was done was this : The brother agreed that 
the judgment debt should be absolutely satisfied by the transfer 
of the Liverpool Street property ; he further agreeing to redeem 
the mortgage upon it, and pay the rent, &c. ; and he actually paid 
102/. 10s. for that purpose. He thereby relieves the debtor from 
aU fear of having the Upper Street property seized. In the face 
of this, I am asked to say that this was done with a view of giving 
a fraudulent preference. I cannot see this. The debtor was 
relieved by it. I cannot see that it gave the creditor any benefit. 
The conclusion I have arrived at is, that there has been a total 
failure to make out that the debtor's motive was at all to prefer 
his brother. I think by the arrangement he hoped to be able 
to carry on his business. I think what he did was with the view 
of protecting his property in Upper Street ; and the motion must 
therefore fail. 
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Cooper Willis, Q.C.: 1^84. 

I ask for costs, and that, under the circumstances, the costs should ^^ ^- ^• 

' ^ ' ^ ^ ^ ' Wilkinson, 

be borne by the official receiver. The application has been made Ex pabts 
by the official receiver in his capacity as trustee, and not as an Eeceiteb. 
officer of the Court. In such a case there is no reason why the 
official receiver should stand in a better position than an ordinary 
litigant. 

Counsel referred to Ex parte Angerstein, In re Angeratein, L. E., 
9 Ch. App. 479 ; 30 L. T. 446. 

Cave, J. : 

I think I shall allow costs out of the estate. 

Cooper Willis J Q.C. : 

Then I ask that our costs may be allowed in priority to those of 
the official receiver. In any other event the estate might be eaten 
up and nothing be left to pay the costs of a respondent who success- 
fully resists an expensive application. 

Cave, J. : 

The official receiver is entitled to take the opinion of the Court 
in certain matters, and I do not think he ought to be made per- 
sonally liable for costs. I will go so far. I will give the respondent 
his costs out of the estate in priority to any subsequent costs. 

Solicitors : W. W. Aldridge for the official receiver. 
Freeman Sf Winthrop for the respondent. 

Cases relied upon or referred to : — 

Ex parte Willei/, In re Wright, It. E., 23 Ch. Div. 118; 52 

L. J., Ch. 546 ; 48 L. T. 79, 380. 
Butcher v. Stead, L. E., 7 H. L. Cas. 839 ; 44 L. J., Bank. 

129 ; 33 L. T. 541. 
Ex parte Angerstein, In re Angerstein, L. E., 9 Ch. App. 479 ; 

30 L. T. 446. 
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BmoRs In re ZAPPEET & CO., Ex parte THE TEUSTEE. 

Mb. JxrsnoE 

^^''^* Bankruptcy Act, 1883, Section 55 — Disclaimer. 

1884. ' m, 

N-v' ^e?c?. — That where application for leave to disclaim is made by a 

Jpril 22. trustee in a bankruptcy, a demand of the landlord for rent in respect of 

the premises sought to be disclaimed will not be entertained by the 
Court imless such landlord has been kept out of his property for the 
benefit of the creditors and the creditors have obtained some advantage 
therefrom. 



Ti 



HIS was the first case in wliich application was made to the 
Court by a trustee in bankruptcy for leave to disclaim under 
section 55 of the Bankruptcy Act, 1883. 

It was an application on behalf of the trustee in the bankruptcy 
of Zappert for leave to disclaim (1) a lease made in 1882 of a shop 
in High Street, Camden Town, for a term of twenty-one years ; 

(2) an agreement between one Hamill and the bankrupt for the 
tenancy of certain rooms in the City at a yearly rental of 200/. ; 

(3) certain premises held from one Humphreyaon at a yearly rental 
of 48/. 

With regard to the first two properties an arrangement had been 
come to by which the premises were to be given up on payment of 
the rent up to Lady-day last. 

Between the filing of the petition and the first meeting of the 
creditors, the bankrupt has absconded. 

Brough for the trustee : 

The trustee has never taken possession of the premises held of 
Humphreyson^ and objects to any payment of rent. He asks leave 
to disclaim. 

Kisch for the landlord : 

I submit that leave to disclaim should be given only on condition 
of rent being paid. By section 55 (3), the power is given to the 
Court, on granting leave, to impose such terms as it may see fit. 
The March rent for these premises was due and has not been paid. 
As another quarter has commenced, I might perhaps ask for rent 
up to Midsummer. I do not do that, but I submit that it ought 
to be paid as up to March. 
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[Cave, J. : Why ?] 1884. 

The trustee miffht have disclaimed earlier. I» ^ Zappebt 

[Cave, J. : Tou gave him no notice.] t^tS^. 

I would refer to Titterton v. Cooper^ L. E., 9 Q. B. 473. In that 
case, at page 484, Lord Coleridge said : " The trustee may acquire 
under the Bankruptcy Act, 1869, a lease burdened with onerous 
covenants : the property therein must surely vest in him forthwith ; 
he may disclaim the lease, but this privilege also implies that until 
disclaimer it belongs to him." 

[Cave, J. : In that case there had been no disclaimer. In this 
case you have stood still and done nothing. Why should you be 
paid your rent in fuU in preference to other creditors ?] 

[Counsel also referred to Ex parte Arnal, In re Witton^ L. E., 
24 Ch. Div. 30 ; 49 L. T. 221 ; Ex parte Isherwood, In re Knight, 
L. E., 22 Ch. Div. 384 ; 52 L. J., Ch. 370 ; 48 L. T. 398 ; Ex 
parte Izard, In re Bushell, L. E., 23 Ch. Div. 115; 48 L. T. 502.] 

Cave, J. : In this case I see no reason to interfere. The land- Judgment. 
lord might have had possession at any time he asked for it. If he 
had been kept out of his property for the benefit of the creditors, 
he ought to be paid, but I must confess I cannot see that this is so. 
I cannot see any grounds why the landlord should have any portion 
of the rent. The creditors have not gained any benefit from the 
property, and I cannot understand why the landlord should have 
any right to the detriment of the other creditors. The trustee will 
have leave to disclaim, with costs. 

Solicitors : Lumley Sf Lumley for the trustee. 
Allward for the landlord. 

Cases relied upon or referred to : — 
Titterton v. Cooper, L. E., 9 Q. B. 473. 
Ex parte Arnal, In re Witton, L. E., 24 Ch. Div. 30 ; 49 L. T. 

221. 
Ex parte Isherwood, In re Knight, L. E., 22 Ch. Div. 384; 52 

L. J., Ch. 370 ; 48 L. T. 398. 
Ex parte Izard, In re Bushell, L. E., 23 Ch. Div. 115 ; 48 L. T. 

502. 
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BssoKB In re a. 0. KNiaHT, Ex parte SMITH & CO. 

Mb. JusnoB 
Cats. 
1884 Bankruptcy Act, 1883, Sections 15 and 16, Schedtde 1, Rule 14 ; Scheduie 2, 

>,^ iJuZed 22, 24, 25 arwi 27 — Rejection of Proof by Official Receiver as Chair- 

AprU 22 ^ 23. man of the First Meeting of Creditors — Appeal — Locus Standi of Bankrupt 

to oppose Appeal. 

Held, — That where at the first meeting of the creditors of a bankrupt 
the chairman rejects the proof tendered by a creditor for the sum at 
which the bankrupt has entered and sworn to the debt in his statement 
of afPairs, and the creditor appeals from such rejection, the bankrupt has 
no locus standi to appear and oppose .the appeal, even though he may 
have been served with notice of the appeal ; but it would seem that the 
bankrupt will be entitled to his costs of appearing. 



T, 



HIS was an appeal from the rejection of a proof by the official 
receiver. 

The appellants, Messrs. Smith Sf Co.^ were oil merchants in 
London, and for some years had done considerable business with 
the debtor, O, C. Knight. 

The bankruptcy petition was filed on March 6th last, and the 
first meeting of creditors was held on March 21st. 

At this meeting. Smith 8f Co. tendered a proof for 6,662/., 
for goods bought and sold and money lent, and proposed to vote 
in respect of that proof. A creditor present, however, objected 
that the proof appeared to be in respect of an unliquidated sum, 
and that no amount was ascertained. 

The official receiver acted upon this objection, and rejected the 
proof; and on March 27th notice of the objection was sent to 
Messrs. Smith 8f Co. 

From this decision Smith Sf Co. now appealed. 

Bigham, Q.C. {Sidney Wool/ with him), for Messrs. Smith 8f 
Co.y set out in detail the circumstances under which the debt 
in question arose, and contended that the transactions, in con- 
sequence of which the debt was incurred, were perfectly bond fidcy 



HIGH COURT OF JUSTICE. 75 

and that the olaim in respect of which the creditors had put in 1884. . 
their proof was an ascertained sum. iTbb 

The creditors were then called and examined in support of the ^-^ ^^^^' 
statements made. Smth & Co. 

J2. T. Reidj Q.C.y who appeared for the debtor, wished to cross- 
examine. 

Bigham^ Q,0.: 

I strongly object. This is an appeal from a decision of the 
official receiver. Mr. Linklater appears for the official receiver. 
Mr. Reid appears for the debtor. He has no right to cross- 
examine. He has no locus standi. This was the debtor's own 
petition. As soon as it was presented the official receiver became 
entitled to the property. The first meeting of the creditors was 
held as required by section 15 of the Bankruptcy Act, 1883, and 
the debtor produced his statement of affairs made out in accord- 
ance with section 16. In it the debtor swears that this debt is 
due to Messrs. Smith 8f Co. The official receiver was present 
as chairman at the first meeting, and by Rule. 14 of Schedule 1 
of the Act, " The chairman of a meeting shall have power to 
admit or reject a proof for the purpose of voting, but his decision 
shall be subject to appeal to the Court.'' The official receiver has . 
given his decision, and from that decision we appeal. The only 
person entitled to appear and oppose is the official receiver, and 
he only has locus standi. Eule 22 of Schedule 2 of the Act 
provides, that " the trustee shall examine every proof and the 
grounds of the debt, and in writing admit or reject it, in whole or 
in part, or require further evidence in support of it. If he rejects 
a proof he shall state in writing to the creditor the grounds of the 
rejection." And by Rule 24 of the same Schedule 2, "If a 
creditor is dissatisfied with the decision of the trustee in respect of 
a proof, the Court inay, on the application of the creditor, reverse 
or vary the decision." While, by Rule 26, Schedule 2, " The 
Court may also expunge or reduce a proof upon the application of 
a creditor if the trustee declines to interfere in the matter, or in 
the case of a composition or scheme upon the application of the 
debtor." In this case there is no composition or scheme; the 
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1884. debtor is not interested ; the person interested is the official 

In eb receiver, who represents the creditors, and he alone is to be heard. 

^•^^^' No trustee has been appointed, but by Eule 27, Schedule 2, " The 

Smith & Co. official receiver, before the appointment of a trustee, shall have all 

the powers of a trustee with respect to the examination, admission 

and rejection of proofs, and any act or decision of his in relation 

thereto shall be subject to the like appeal." I submit that a 

trustee or a creditor, if the trustee will not interfere, is entitled 

to be heard ; but a debtor, except in the case of a composition or 

scheme, is clearly not entitled. 

[Cave, J. : The debtor has been served with notice of motion. 
Why was this done ?] 

Ux majore cauteld. It was the proper thing. 

[Cave, J. : Tou do not propose surely to bring him here to say 
nothing. Tou serve him with notice, and then say he shall not 
open his mouth.] 

The debtor may make what statement he likes, but I object to 
his cross-examining. The official receiver is entitled to cross- 
examine ; that is indifferent to me, but I object to the debtor's 
doing so. 

Cave, J. : 

The objection has been taken. If it is a good one, I certainly 
think that the debtor is entitled to his costs of being brought here. 

B. T.Beid, Q.C.: 

On payment of his costs, the debtor will withdraw. 

J. Linklater for the official receiver. 

In that case I shall ask to stand on my strict rights. The 
notice of rejection given by the official receiver asked for further 
evidence. That has not been given, but this appeal has been 
launched. I am not instructed fully for the purpose of cross- 
examination, and I ask that the case may be adjourned. 

Case adjourned. 

Solicitors : Houghtom 8f Byfield for Messrs. Smith 8f Co. 
Hollams, Son 8f Coward for the debtor. 
W. W. Aldridge the official solicitor. 
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In re white & CO., Ex parte THE OFFICIAL „^^^ 

' MB. JusncB 

EECEIVER. Cavb. 

1884. 
Bankruptcy Ady 1883, Section 102, Sub'Section 4 ; ajid Sections 9 and 10 (2) ; ^T^o 

Bankruptcy Rules, 1883, No, 259 — Application for Transfer of Action ^ 
pending in the Chancery Division — Assignment of Debtor* s Property — Book 
Debts* 

Edd: — (1) That when application is made under section 102, sub- 
section 4, of the Bankruptcy Act, 1883, for the transfer of an action 
pending in another Division of the High Court, some proof must be 
afforded that advantage is likely to be derived by reason of such transfer 
to the judge in Bankruptcy. 

(2) That an assignment of the book debts will carry the books, so that 
the person entitled to the book debts under the deed is entitled to the 
books of account ; and that Eule 259 of the Bankruptcy Bules, 1883, 
was intended to apply only to a case where a person not entitled to the 
debts sets up some claim to the books. 

Qucere, — ^Whether in a case where a receiving order has been made, 
but the debtor has not been adjudicated a bankrupt, the Court has any 
jurisdiction under section 102, sub-section 4, of the Bankruptcy Act, 
1883, to make an order to transfer. 



T 



HIS V7£is an application on behalf of the official receiver (1) that 
an action pending against the debtor in the Chancery Division of 
the High Conrt of Justice, and brought by one A, 0. Bayly ^ as 
mortgagee of the personalty of the debtor, might be transferred to 
this Court, and that proceedings in that action might be stayed ; 
(2) that the mortgagee might be directed to give up the debtor's 
books, &c. ; (3) that the plaintiff in that action, A, 0. Bayly, might 
be restrained from dealing with the property of the debtor. 

The action in the Chancery Division was commenced on May 19th, 
1883, and by his statement of claim the plaintiff claimed the princi- 
pal and interest due to him under a certain indenture bearing date 
August 21st, 1880, and in default of payment, that there might be 
foreclosure, and that a receiver be appointed. The debt owing was 
for money advanced, and the action was defended by the debtor. 

A receiving order was made against the debtor on March 16th, 
1884 ; but the debtor had not been adjudicated a bankrupt. 
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1884. M. C, Chalmers for the official receiver. 

In MS White The application to transfer is made under section 102, sub-sec- 

Ex PAETB tion 4 of the Bankruptcy Act, 1883. It can be made at any time 

Receiveb. after a receiving order has been made. It might be made ex parte^ 

but it has been thought better to give notice to the other side, and 

that has been done. 

[Cave, J. : With regard to that point, I may say that I doubt 
very much whether the order should be made ex parte^ I do not 
think a judge should make such an order without hearing both 
sides. However, the question does not arise in the present case.] 

[Affidavits of White 8f Co. were read in support of the 
application.] 

I submit that the facts shown in the affidavits I have read 
conclusively show that the action in the Chancery Division is 
bound up with the bankruptcy proceedings. There is a counter- 
claim of the defendant. It is most desirable that the action be 
transferred. In liquidation proceedings of a company it ia almost 
as a matter of course that an action should be transferred to the 
judge having charge of the liquidation proceedings. Again, in 
this case the plaintiff has seized under the mortgage deed, and it is 
most important that he should be restrained from dealing vnth the 
property. Until adjudication the official receiver is bound to 
preserve the property. As to the question that the plaintiff be 
directed to give up the books of the debtor, Eule 259 of the 
Bankruptcy Bules, 1883, is explicit; it is there provided that 
"no person shall, as against the official receiver or trustee, be 
entitled to withhold possession of the books of accounts belonging 
to the debtor or to set up any lien thereon." The offer of the 
mortgagee is that he should have the books, and that the official 
receiver shall have access to them. I ask that the terms of that 
offer may be reversed, and that the official receiver should have 
the books, and that the mortgagee shall have access to them. 

WinsloWy Q,C. {Frank Evam with him), for the mortgagee : 

With regard to the question of transfer, I submit that it is the 
first duty of those persons who make an application of this kind 
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to show that some advantage would be derived from it. Here 1884. 
there is no suggestion that there would be. any advantage from the is bTwhite 
transfer. The facts tend to show the opposite. The case has been -^ ^^ 
several times before Mr. Justice Pearson^ and he is thoroughly cog- '^.^^^S^^ 
nizant of all the facts. Further, I submit that your Lordship has no 
jurisdiction in this case to make an order. Section 102, sub-section 4 
of the Bankruptcy Act, 1883, provides that " Where a receiving 
.order has been made in the High Court under this Act, the judge 
by whom such order was made shall have power, if he sees fit, 
without any further consent, to order the transfer to such judge of 
any action pending in any other division, brought or continued by 
or against the bankrupt." In this case there is no bankrupt. 
There is only a receiving order. The words of the section were 
put in on purpose to avoid the case of an application of this kind 
being made and no bankruptcy following. The word " bankrupt" 
was intended to have effect, and it was intended that the Court 
should have no jurisdiction to transfer until there was a bankrupt. 
Looking at the whole scope of the Act, it would be a most incon- 
venient practice to transfer actions to this Court until there has 
been an adjudication, and it was never so intended. Then, again, 
the official receiver, in order to become entitled to have Bayly 
restrained must show there is some good defence to the action. 
What right has the official receiver ? In the case of Ex parte 
BayJyj In re Hart, L. E., 15 Ch. Div. 22»3, it was clearly decided 
that " where at the time of the filing of a liquidation petition the 
grantee of a bill of sale given by the debtor is in actual uncontrolled 
possession of the property comprised in the deed, the Court ought 
not to interfere by injunction with the exercise of the grantee's 
legal rights upon the mere suggestioDC that if an injunction is 
granted, it is possible that the trustee in the liquidation, when 
appointed, may be able to raise a case for impeaching the validity 
of the deed. In order to justify such an interference the 
applicant for the injunction must at least swear to his belief 
of some facts which, if established, would render the deed 
invalid as against the trustee in the liquidation." Tinder 
the new Act the restraining sections are sections 9 and 10 (2), 
and the principles laid down in Ex parte Bayly ^ In re Hart^ 
would apply in the present case. There is nothing in the 
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1884. aflfidavits which have been read to show that the Court should 
In bb White interfere. All that appears is that Mr. Aldridge^ the official soli- 
Ex PABTB citor, says, " He believes that there is a good defence, in that the 
^^^^S^S^ deed is a bill of sale and has not been registered." There is 
nothing whatever to induce the Court to grant this part of the ap- 
plication. When the bankruptcy petition was filed on February 
23rd the receivers of the High Court were in possession. In JSx 
parte Saffery, In re Brenner, L. E., 16 Ch. Div. 668 ; 44 L. T. 324^ 
that was a case of a sheriflE's officer, but the same as receiver, and it 
decided that " if the goods comprised in an unregistered bill of sale 
are at the time of the filing of the bankruptcy petition against the 
grantor in the actual visible possession of the sheriff under an 
execution issued either by the grantee or by a third person, they 
are not, even though the grantee has himself taken no possession, 
in the apparent possession of the grantor, and the Bills of Sale Act 
does not apply." And now with regard to the 'question of the 
books. Eule 259 has been quoted ; but an entirely wrong con- 
struction has been put upon it. The meaning of the rule is, the 
books which are the property of the debtor. Here, in the present 
case, there was a provision in the mortgage assigning the book 
debts — assigning all that is used in the property, and I submit 
strongly that the assignment of the book debts would carry the 
books. {Ex parte Good, In re West, L. E., 21 Ch. Div. 868 ; 
51 L. J., Ch. 831 ; 46 L. T. 823.) 

Frank Evans followed. 

M. C. Chalmers in reply. 

[Cave, J. : I must say I think you are premature in moving 
this. It seems to me that the action should not be transferred. 
Then, as to restraining, I cannot do it in the face of section 9 (2), 
and certainly ought not to do it without the official receiver giving 
an undertakiDg for damages. Tou ask me to do what section 9 (2) 
says I am not to do. Section 10 does not give me any power ; that 
only says the Court may stay " legal process ;" this is not. Turning 
then to section 102 (4), there has been no bankruptcy. I cannot 
recognize a claim to have the property declared in statu quo as you 
wish.] 
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The ojfficial receiver must take what steps he can to get the 1884. 

property. Iw bTwhitb 

& Co., 

[Cave, J. : The ojfficial receiver, like everybody else, must ^^^ora^L 

confine himself to taking legal steps.] Reobitmu 

Then the books of account are not mentioned in the deed. 
[Cave, J. : No, but the book debts are.] 

The books are necessary to the official receiver. 

[Cave, J. : He can have access. It seems to me the person 
entitled to the book debts is entitled to the books of account.] 

Cave, J. : 

I am of opinion that this application must be refused. First, Judgment, 
with regard to the application for transfer. Certainly the judge 
is empowered to make such an order if he sees fit. But something 
in the nature of a claim must be set up by the official receiver 
in order to induce the Court to exercise this power, and that is 
wholly wanting in the present case. I am clearly of opinion that 
I ought not to make the order, and that, without considering the 
objection which has been raised, that in the present case there has 
been no adjudication, and therefore that this Court has no juris- 
diction. That is a most important question. I do not now decide 
it ; but it is not unlikely that it may hereafter arise, and cause 
difficulty in another case. Then, as to the restraining order asked 
for, there is nothing in the Act which gives me power to do what 
is asked. Mr. Bayly is a creditor, holding security. Neither 
sections 9, 10, nor 102, give authority to this Court to interfere. 
Again, as to the books of account. Eule 259 has been read; 
but I am of opinion that rule applies to cases where a lien is set. 
up on the books themselves. In the present case it is not upon 
the books themselves, and, in my opinion, an assignment of the 
book debts would carry the books. What Eule 259 was intended 
to guard against, appears to be where a person, not entitled to the 
debts, sets up some claim to the books, and so interferes with the 
official receiver. For these reasons, therefore, I am of opinion 

M.B. G 
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1884. that the motion fails upon all grounds, and must be refused with 

In beWhitb COSts. 
&Co., 

Ex PASTB 

THB Offzoial Solicitors : W. W. Aldridge^ the official solicitor. 

Coombs J Bayly cf Henky for the mortgagee. 

Cases relied upon or referred to : — 

Ex parte Bayly, In re Hart, L. E., 15 Ch. Div. 223. 

Ex parte Saffery, In re Brenner^ L. E., 16 Ch. Div. 668 ; 44 

L. T. 324. 
Ex parte Good, In re West, L. E., 21 Ch. Div. 868 ; 61 L. J., 

Ch. 831; 46L. T. 823. 
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Mb. Justiob 

Cave. 

1884. 
Apnl 23. 
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In re T. BEOOKE, Ex parte THE TEUSTEE. 

Bankruptcy Ad, 1883, Section 55 — Bankruptcy Bules, 1883, No, 232 — 

Disclaimer. 

Held, — That in cases where a trustee in a bankruptcy seeks to dis- 
claim, if subsequent to the adjudication any advantage has been derived 
from the use of the landlord's property, that is the use of the creditors 
and not of the debtor, and for this advantage the landlord is entitled to 
be paid. 



HIS was an application on behalf of the trustee in the bank- 
ruptcy of T, Brooke for leave to disclaim certain premises in Milk 
Street held by the bankrupt imder an agreement bearing date 
June, 1883, at a yearly rental of 100/. 

The debtor was adjudicated bankrupt on Eebruary 12th, 1884. 

The trustee in the bankruptcy was appointed on March 11th, 
and took possession of the premises from that date until 
March 25th. 

On March 25th the trustee offered possession to the landlord, 
without prejudice to the landlord's right to rent, or the trustee's 
right of disclaimer. Possession was refused by the landlord, and 
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on March 26th the sum of 6/. 10s. was tendered by the trustee, 1884. 
being the proportionate amount for the time he had held the In be 
property, and notice of disclaimer given. Ex pabtb' 

theTbxtbteb. 

Herbert Reed for the trustee, after stating the facts, said : 

The question is simply one between lessor and lessee ; but the 
lessor has given notice to the trustee requiring the matter to be 
brought before the Court. (See Banl-niptcy Rulesy 1883, No. 
232 (c).) 

Little for the landlord : 

The landlord does not stand out for a full quarter's rent. But 
I submit that it would be a fair order if rent should be paid from 
February 12th. The trustee, it is true, was not appointed until 
March 11th. But the premises are a warehouse, and the debtor's 
goods are there. It is only fair that rent should be paid during 
the time it has been used for the benefit of the creditors. {Ex 
parte Ladbury^ In re Turner, L. E., 17 Ch. Div. 632 ; 50 L. J., Ch. 
838 ; 45 L. T. 5, referred to.) 

Cave, J. : 

I think that these questions ought not to be decided on the Judgment, 
principle of recouping the landlord for all he has lost. A landlord 
must suffer as other creditors suffer. But if, subsequent to the 
adjudication, any advantage has been derived from the use of the 
landlord's property, that is the use of the creditors, and not of the 
debtor. If there has been advantage, it is advantage of the 
creditors, and ought not to be paid for by the landlord. On that 
principle I decide this, as I shall decide other cases. In my 
opinion the proper order will be, that the trustee shall disclaim on 
paying the rent from the date of the adjudication — February 12th 
—until March 25th, with costs to the landlord. 

Solicitors : Reed Sf Reed for the trustee. 
J. N* Mason for the landlord. 
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Mb^ j^oB In re mackintosh & BEAUCHAMP, Ex parte 

^^^- MACKINTOSH. 

1884. 

April 23. Bankruptcy Act, 1883, Sections 9 and 10 — Action pending in the Chancery 

Division — Non-payment of Trust Money into Court — Bankruptcy of 
Trustee — Motion for Writ of Attachment — Jurisdiction of Bankruptcy 
Court to interfere. 

Where application made by a bankrupt, who had failed to pay over 
certain trust moneys in accordance with an order of the Chancery 
Division, for an order restraining further proceedings on a motion for 
attachment, 

Held, — That the application must be refused. 

If the application had been made by the trustee in the bankruptcy for 
the benefit of the creditors there might be some grounds for the Court to 
interfere. 



T 



HIS waB an appKcation on behalf of Mackintosh^ one of the 
bankrupts, for an order restraining further proceedings on a 
motion for attachment arising out of an action, Mackintosh v. 
ChalmerSy in the Chancery Division of the High Court of Justice, 
before Vice-Chancellor Bacon. 

The facts of the case were as follows : — 

On December 31st, 1879, the firm of Chalmers^ Mackintosh 8f 
Dudgeon^ who had formerly carried on business together as partners 
in London and China, dissolved partnership. At this time Mrs. 
Chalmers had an account with the firm, which received the dividends 
of her separate property, and acted as her trustees. Various 
disputes arose between the late partners, and an action was com- 
menced in the Chancery Division by Mackintosh against Mr. and 
Mrs. ChalmerSj and was tried before Bacon, V.-C. The case 
against Mr. and Mrs. Chalmers failed; but on a counter-claim 
set up by Mrs. Chalmers, an account was ordered to be taken. 
This was done, and the sum of 1,100/. was found to be due to 
Mrs. Chalmers; and on February 22nd an order was made that 
Mackintosh should pay that amount into Court within fourteen 
days. 
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By reeuson of failure to do this, notice was given by Mrs. Chalmers 1884. 
that a writ of attachment would be applied for ; and this proceed- j^^ 
ing Mackintosh^ who had recently presented a bankruptcy petition, ^^^^^ 
now sought to restrain. Expabtk 



Northmore Laicrence {J. Linkhter with him) for Mackintosh : 

Section 9 (1) of the Bankruptcy Act, 1883, provides that " on 
the making of a receiving order an official receiver shall be thereby 
constituted receiver of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor to whom the debtor is 
indebted in respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor in respect 
of the debt, or shall commence any action or other legal proceed- 
ings unless with the leave of the Court, and on such terms as the 
Court may impose." And by section 10 (2), "the Court may at 
any time after the presentation of a bankruptcy petition stay any 
action, execution, or other legal process against the property or 
person of the debtor; and any Court in which proceedings are 
pending against a debtor may, on proof that a bankruptcy petition 
has been presented by or against the debtor, either stay the pro- 
ceedings or allow them to continue on such terms as it may think 
just." This was a debt provable in the bankruptcy; and I 
submit that the words at the end of section 9, " unless with the 
leave of the Court, &c.," only qualify the words "or shall commence 
any action or other legal process," and have no connection with 
those which immediately precede them. It must interfere greatly 
with the proceedings in the bankruptcy if the debtor is locked 
up. The debtor has various duties to perform with regard to the 
discovery and realization of his property, which are defined in 
section 24 of the Act. It would require a strong law to alter the 
general rule, and no one has ever attempted to attach a person 
in a fiduciary position pending the bankruptcy. 

[Counsel referred to Cohham v. Balfon^ L. R., 10 Ch. App. 695 ; 
Lems V. Bamett, L. E., 6 Ch. Div. 252 ; 47 L. J., Ch. 144 ; Ex 
parte Hemmingj In re Chatterton, L. R., 13 Ch. Div. 163 ; 49 L. J., 
Bank. 17 ; 41 L. T. 513.] 
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1884. [Cave, J. : You say this was a debt provable in the bankruptcy, 

i^E aiid cannot be attachable.] 

Mackintosh & 
Beauohamf, 

ExpABTB Hemming. Q,C. (Bruce with him), contra: 
Mackintosh. •/» ^ \ /? 

It is contended that the instant a receiving order is made against 
the debtor the Act says there can under no circumstances be 
attachment. The attempt has been made to narrow down the 
words *' unless with the leave of the Court, and on such terms as 
the Court may impose," and to say that those words only apply 
to the words " or shall commence any action or other legal pro- 
ceedings." Now I submit that those words "unless, &c.," also 
qualify the words " any remedy against the property or person of 
the debtor in respect of the debt." 

[Cave, J. : Why does the bankrupt come to me ? I do not see 
why this application is made to me.] 

I believe it is made under section 10 (2). The bankrupt comes 
here to prevent us from asking Bacony V.-C, to grant an attach- 
ment. 

[Cave, J. : I must ask you, Mr. Lawrence^ why you come here ? 
You say you are within section 9, and, if so, why do you come 
to me ?] 

Northmore Lavorence : 

It has always been the practice. 

[Cave, J. : You say they are going to lock the bankrupt up on 
a debt provable in the bankruptcy. Why should I help you ? 
Under section 9, according to your own reading of it, Vice-Chan- 
cellor Bacon cannot do it. If he does, the Court of Appeal will 
soon reverse the decision. You say you are afraid Vice-Chancellor 
Bacon will make an order which he ought not to do. Why should 
I deal with this case ? I do not sit in appeal from Vice-Chancellor 
Bacon. I do not see why I should stop the matter going before 
the Vice-Chancellor, who knows all the facts. I will leave Mr. 
Mackintosh to Vice-Chancellor Bacon. If your construction of 
section ,9 is right, you are absolutely safe. If Mr. Hemming is 
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nghty Vice-Chanoellor Bacon may exercise a disoretioiiy and he i^^*- 
knows all the facts.] « j^^ 

Mackintosh & 
Bbauchaicp, 

Northmore Laurence : , j^ ^^*" 

Surely that is contrary to Cohham v. Dalton. 

[Cave, J. : That is an authority so far, if the Vioe-Chancellor 
commits your client, you might apply to have him discharged. K 
section 9 is as you say, you are safe ; if not so, why should I 
interfere ?] 

Your Lordship's jurisdiction to restrain is admitted. 

[Cave, J. : I may restrain any action, execution, or other legal 
process; but I must see there is some ground for doing so. I 
ought not to do it without some ground. For example, if the 
creditors' property was interfered with, I might interfere to 
prevent it, but because the debtor happens to have inculpated 
himself I do not see why I should do so.] 

The Act supposes that a bankrupt is to be a free man to help in 
the administration of his property. 

[Cave, J. :• If the Act says so, why do you want my help ?] 

I submit that when a matter comes into bankruptcy it is for 
your Lordship to decide all questions. 

[Cave, J. : The trustee claims nothing here ; if the trustee did 
BO, I would transfer the action, but no one appears on behalf of the 
creditors.] 

I would submit that when once the bankruptcy commences, it is 
the duty of the Court to protect the bankrupt. 

[Cave, J. : I am bound to take care of the creditors, not of the 
debtor. If the trustee came and asked me to transfer the action, 
I should probably do so ; but if a debtor does anything to bring 
himself under the lash of another Court, I do not see why I should 
interfere. I do not say there is no power ; the question is whether 
I ought to do it.] 
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1884. Cave, J.: 
In EB I am clearly of opinion that this application must be refused. 

Mackintosh & •/ r rr 

Beaitchamp, It is contended that under section 9 of the Bankruptcy Act, 1883, 
Mackintosh, the bankrupt cannot be sent to prison. If so, when the motion is 
Judgment. brought before Vice-Chancellor Bacoriy he will deal with it. He is 
as much bound by section 9 as I am. If this interpretation of 
section 9 is not correct, I do not see why the bankrupt should not 
go to prison. Certainly no facts have been brought to my notice 
which would justify me to interfere. The official receiver does not 
appear. I shall leave it to Vice-Chancellor Bacon, and I am 
certain if it is contrary to section 9 that learned judge will know 
how to act ; there is certainly no one better qualified by his long 
experience of the Bankruptcy Act of 1869 to deal with this 
question. If it is not contrary to section 9, no facts whatever have 
been brought before me to induce me to interfere, and the appli- 
cation must be dismissed with costs. 

Solicitors : Harwood Sf Stephenson, 

Lawrence, Pletrs Sf Baker. 

Cases relied upon or referred to : — 

Cobham v. Dalton, L. R., 10 Ch. App. 695. 
Lewes v. Barnett, L. E., 6 Ch. Div. 252 ; 47 L. J., Ch. 144. 
Ex parte Hemming, In re Chatterton, L. E., 13 Ch. Div. 163 ; 
49 L. J., Bank. 17 ; 41 L. T. 513. 
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FBACTICE. 

In re COUETENAY, Ex parte DEAE. court op 

' APPEAL. 

JBefobe 
Bankruptcy Rules ^ 1883, Nos, 112, 114 — Appeal from Decision of Registrar Baooaliay, 

declining to make a Receiving Order — Preliminary Objection — Notice of L.J., 
Appeal served after the lapse of Twenty-one Days, t^duct L-T* 

1884. 



T 



HIS was an appeal on behalf of one Dear from the decision of ^j^/ 26. 
the registrar declining to make a receiving order. 

Cooper Willi8y Q.C. (i^'&n with him), for the appellant. 

WimhWj Q.C. {Lake with him), for Courtenay : 

I take a preliminary objection. The appellant is too late. The 
decision appealed against was given on February 25th. The 
twenty-one days allowed for appealing terminated on March 17th. 
It was not brought until March 19th. By Ord. LVIII. of the 
Eules of the Supreme Court of Judicature, 1883, it is provided 
" (1) All appeals to the Court of Appeal shall be by way of 
rehearing, and shall be brought by notice of motion in a summary 
way, and no petition, case, or other formal proceeding other than 
such notice of motion shall be necessary. The appellant may by 
the notice of motion appeal from the whole or any part of any 
judgment or order, and the notice of motion shall state whether 
the whole or part only of such judgment or order is complained 
of, and in the latter case shall specify such part." And " (2) The 
notice of appeal shall be served upon all parties directly affected 
by the appeal, and it shall not be necessary to serve parties not 
so affected; but the Court of Appeal may direct notice of the 
appeal to be served on all or any parties to the action or other 
proceeding, or upon any person not a party ; and in the meantime 
may postpone or adjourn the hearing of the appeal upon such 
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1884. terms as may be just, and may give such judgment, and make 
j^j"^ such order as might have been given or made if the persons served 
CouETENAY, with such uotice had been originally parties. Any notice of appeal 
Deab. Diay be amended at any time as the Court of Appeal may think 
fit." In several cases it has been decided that the bringing of 
an appeal is the service of notice of motion. Subject to certain 
special rules, also, appeals in bankruptcy matters to the Court 
of Appeal are regulated by the Eules of the Supreme Court for the 
time being in force. I go to the Judicature Eules first, therefore, 
and then show that they are not aflEected by the Bankruptcy 
Eules. Eule 112 of the Bankruptcy Eules, 1883, provides, 
"Subject to the powers of the Court of Appeal to extend the 
time, under special circumstances, no appeal to the Court of Appeal 
from any order of the Court shall be brought after the expiration 
of twenty-one days. The said period shall be calculated from the 
time at which the order is signed, entered, or otherwise perfected ; 
or, in the case of the refusal of an application, from the date of such 
refusal." And by Eule 114, "Upon entering an appeal, a copy 
of the notice of appeal shall forthwith be sent by the appellant to 
the registrar of the Court appealed from, who shall mark thereon 
the date when received, and forthwith file the same with the 
proceedings; and a similar notice shall be delivered by the appellant 
to each respondent four days before the day on which he intends to 
move." But this four days was not intended to extend the time 
for appealing. It does not mean that the twenty-one days may 
be extended provided four days' notice is given. The decisions 
imder Ord. LVIII. (2) bind this Court, and those decisions are 
clear, that the bringing an appeal is service of notice of motion. 

Cooper WilUsy Q,C.: 

I must admit that strictly the appellant is out of time ; but I ask 
that, under the special circumstances, the Court will extend the 
time. Under the old Act, by reason of Sundays intervening, it 
sometimes happened that twenty-five days were available ; this is 
an early appeal under the new Act, and the solicitors were doubtless 
under the impression that the rules were the same as the old Act, 

[Bag GALL AY, L. J. : Impression is not sufficient.] 
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Further, the present case was in the paper to oome before your iggi. 
Lordships on the 27 th of last month, and then stood over by j'J^ 
consent. I presume that if the ease had then been heard, the same CgrorKWAY, 
objection would have been taken; and in a case which recently Dbab. 
came before him {In re Speight^ Ex parte Brooke^ Weekly Notes, 
March 22nd), Mr. Justice Cave said that, " When the respondent 
to an appeal intended to take a preliminary objection, he should 
give notice to the appellant at the earliest possible moment of his 
intention so to do, and of the nature of the objection, in order that 
the appellant might know that if he went on with his appeal he 
did so at the peril of costs." 

Baggallay, L. J. : 

I do not think that is the usual practice. In this case there Jadgment. 
seems to have been some carelessness. The notice bears date 
March 15th, and there was plenty of time to serve. As it is, the 
appellant is clearly out of time. 

Cotton, L. J., and Lindley, L. J., concurred. 



PRACTICE. 

In re J. WILLIAMS. Bbporb 

Kb. Reois- 
Banhruptcy Ad, 1883, section 28, suh'Section 3(c) — Application for Discharge : "^^^-^ Pepts. 

Report of Official Receiver, l^^i* 

Held,— That the fact that a bankrupt has brought an unsuccessful April 29. 
option, the costs of which he is unable to pay, is not sufficient cause to 
justify the Court in refusing his discharge on the ground that under 
sub-section 3 (c) of section 28 of the Bankruptcy Act, 1883, such 
bankrupt has contracted a debt without haying any reasonable ground 
of expectation of being able to pay it. 



T 



HIS was an application by the bankrupt, John Williams^ 
described as of Pontypool and of York Road, King's Cross, under 
section 28 of the Bankruptcy Act, 1883, for an order of discharge. 
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1884. ^- ^« ^Idridge^ the official solicitor, read the report of the 

^ official receiver upon the bankruptcy, and in this the question was 

J. WmjAMB. raised whether the bankrupt had, by bringing an action against the 

Pontypool Gas and Water Company, brought himself within the 

penal provisions of the Bankruptcy Act. 

It appeared that the liabilities were 715/., of which 615/. were 
in respect of the law costs of the action. 

Under these circumstances it was suggested that as the bankrupt 
had not the means of paying the costs of an unsuccessful action, he 
had by embarking in litigation rendered himself liable to have his 
order of discharge suspended upon the ground of contracting a 
debt without reasonable expectation of payment. (Bankruptcy 
Act, 1883, section 28, sub-section 3 (c) .) 

Pepys, Eegistrar : 

Jadgment. It is suggested that the discharge of the bankrupt ought to be 

suspended on the ground that this action was entered upon by him, 
the costs of which he had not the means of paying when it proved 
to be imsuocessful. It is suggested that not being able to pay 
the costs he was guilty of contracting a debt without reasonable 
expectation of payment. I cannot come to the same conclusion. 
Section 28, sub-section 3 (c), of the Bankruptcy Act, 1883, pro- 
vides that on proof " that the bankrupt has contracted any debt 
provable in the bankruptcy, without having at the time of con- 
tracting it any reasonable or probable ground of expectation (proof 
whereof shall lie on him) of being able to pay it," the Court may 
refuse or suspend the order of discharge. But in my opinion the 
words contract a debt mean really to contract in ordinary terms. 
The statute is a highly penal statute, and it must, in my opinion, 
be construed strictly. It is not suggested that the action brought 
by the bankrupt was frivolous. It was unsuccessful, but because 
it was unsuccessful it does not necessarily follow that it was 
frivolous, and even if it were so the statute does not apply, as only 
frivolous and vexatious defences to actions are referred to in the 
section (section 28, sub-section 3 (e) ). The conduct of the bank- 
rupt is not impeached upon any other groimd. I therefore come 
to the conclusion that the conduct of the bankrupt in bringing this 
action against the Gas and Water Company — and looking to the 
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fact that it is the only part of his conduct -which can be impeached 1884. 
— is not sufficient to cause me to refuse the discharge, and the Ikbb 

discharge wiU therefore be granted. *'• ■^^**'*"- 



FBACTICE. 

In re OWEN, Ex parte OWEN. ^^fflSkxf 

Bankruptcy Ad, 1883, section 4, auh'Sedion 1 {g), and sections 5 and 7 — Baqoallay 
Appeal to set aside Receiving Order — Irregularity of Bankruptcy Notice and L.J., 

Petition — Bankruptcy Petition in Name of Partners — Bankruptcy of One ^otton, !'•«'•» 
Partner heiween Service and Hearing of Petition — Amendment » .gg* 



T 



HIS was an appeal on behalf of the debtor Owe% to set aside a *^ ^' 
receiving order which had been made against him in the County 
Court of Canterbury. 

The facts of the case were as follows : — 

On November 30th, 1883, Messrs. Edward and Fi^ank Peyton^ 
who had for some time carried on business together in partnership, 
issued a writ against the debtor Owen for a debt due to them on a 
bill of exchange for 183/. 

On December 20th judgment was obtained. 

On December 12th, however, between the date of the issue of the 
writ and obtaining judgment, Edioard Peyton filed a petition for 
liquidation, and one Harrison was appointed receiver. 

On January 14th, 1884, .-FrawA Peyton^ professing to act on 
behalf of the firm of E. and F. Peyton^ issued a bankruptcy notice 
against Owen for the sum due on the judgment to E, and F. Peyton^ 
and the debtor having failed to comply with the terms of this 
notice on January 26th, a petition was presented, signed by Frank 
Peyton for E. and F, Peyton, 

On February 28th a resolution was passed in the liquidation 
proceedings of Edward Peyton for the liquidation of his estate by 
arrangement, and Harrison was therein appointed trustee. 
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1884. On March 25tli a receiving order was made on the petition 

Iir beOwbw presented by the Pet/tons against Owen. 

^o™™ ^^^ debtor now appealed from this order on the ground that 

Edurard Peyton had on December 12th presented the liquidation 

petition, under which resolutions for the liquidation of his estate by 

arrangement had since been registered, and a trustee appointed. 

Cooper Willis f Q,C. {F. Cooper Willis with him), for the 
appellant. 

The point is this. By virtue of the petition for liquidation 
presented by Edtcard Peyton on December 12th, and the resolution 
passed on Tebruaiy 28th, by the doctrine of relation back, the 
partnership was dissolved from December 12th, and from that time 
the debt ceased to be due to the partners jointly, but was a debt 
due to them as tenants in common. It ceased to be a joint debt. 
There was no joint debt when the petition was presented ; there was 
no joint debt when the bankruptcy notice was issued. The bank- 
ruptcy notice and the petition served and presented by Frank Peyton 
were irregular. {Baker y, Ooodair^ 11 Ves. 83, side note, "Effect of 
the relation under a separate commission of bankruptcy making the 
assignees and the solvent partner tenants in common from the date 
of the act of bankruptcy.") The partnership was dissolved upon 
December 12th, and from that time the liability of Owen to the 
firm was held by Frank Peyton in common with Harrison. There 
was no debt to E, and F. Peyton at the time of the issue of the 
bankruptcy notice, because by the doctrine of relation back it was 
due to F^ank Peyton and Harrison. But when the receiving 
order was made the doctrine of relation back need not be referred 
to. The liquidation of Edward Peyton had then actually been 
resolved on and his property was actually vested in Harrison. 

[Baggallay, L. J. : The proper course would have been to 
make Harrison a party.] 

[Cotton, L. J. : The Judge, if the facts had been brought 
before him, ought to have ordered the petition to stand over in 
order that Harrison might be made a party.] 

I submit that the simplest course for your Lordships is to dis- 
charge the order, leaving the parties to do what they think best. 
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I ask that the order may be discharged. There was no debt due 1884. 
to these persons when the bankruptcy notice was issued. Upon In be Owen, 
the resolutions for the liquidation of Edicard Peyton being regis- ^owewT* 
tered, the title of Harrison related back to December 12th. 

In the case of In it HodgeSy L. E. 8 Ch. App. 204 ; 42 L. J. 
Bank. 56 ; 28 L. T. 323, which was a case where a debtor's sum- 
mons was taken out in the name of the secretary of a company 
limited, for a debt due to the company, it was held by the Court 
of Appeal that the summons was irregular, and Lord Selbome 
said that in such cases " all proper forms must be strictly complied 
with." In all questions of this kind special strictness must be 
observed. 

[LiNDLBY, L. J. : If the debt was originally due to F. and E, 
Peyton^ could not one of the partners afterwards proceed ?] 

I submit not in a case like this ; whether the judgment was 
right or not there was no debt due to Edward Peyton when the 
bankruptcy notice was issued by reason of the doctrine of relation 
back. Further, I contend that the disregard of the bankruptcy 
notice by Otcen was not an act of bankruptcy, as no debt was 
under the circumstances due to E. and F, Peyton, 

F. a Willis followed. 

I wish to call attention to the Form of the Bankruptcy Notice 
in this case. It is in form No. 6, in the Appendix of Forms to the 
Bankruptcy Eules, 1883, and gives notice to the debtor to " pay 
to E. and F. Peyton," &c. Upon the face of that notice it is 
dear that the debtor could not have compounded to the satisfaction 
of E. and F. Peyton, because E. and F. Peyton had not a debt due 
by reason of the doctrine of relation back. 

[Cotton, L. J. : Could not the continuing and solvent partner 
receive on behalf of his late partner ? Would not payment to the 
solvent partner be sufficient ?] 

I submit not, when the other partner has a representative exist- 
ing. Harrison was his representative. If Owen had tendered 
the money the right persons to accept it were Harrison and Frank 
Peyton, who ought to give the receipt. The debtor had to satisfy 
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1884. the persons jointly at whose request the bankruptcy notioe was 
Iw BE OwEir, issued, and if one is represented by another person the debtor had 
0^^ to satisfy one in conjunction with the representative of the other. 

Procter for the petitioning creditors. 

I appear on the other side, but I am willing to leave the matter 
in your Lordships' hands. I do not oppose the order being dis- 
charged without costs. At the same time it appears to be a some- 
what startling proposition that a solvent member of a firm cannot 
give a full discharge for his partner, when in case of death one 
partner can do so without joining the executors or administrators of 
the other. 

Baggallay, L. J. : 

Judgment. This is a case of considerable complication. The difficulty of it 

is also much increased from the fact that there has been no argu- 
ment on the opposite side. The effect of that is to make the Court 
more vigilant ; but it is impossible not to see that there is evidently 
a wish to get rid of the order. I need not repeat the dates, but it 
is contended that at the time when the order was made the petition 
was not properly constituted, inasmuch as between the presentation 
of the petition for a receiving order and the time when it was 
made the proceedings in liquidation had been resolved upon. I 
think that Harrison should have been a party to the petition. 
That inaccuracy is sufficient for us to say that the order ought to 
be discharged. But there is the further question, upon what 
terms ? I think it only a reasonable condition to discharging the 
order to give leave to the solvent partner to amend the petition by 
adding Harrison. If that amendment is not made within a reason- 
able time, however, the petition will be dismissed with costs. - . 

Cotton, L. J. : 

I am clearly of opinion there was a good act of bankruptcy 
against the debtor, and that we ought to do now that which, if the 
facts had been before it, the Court below ought to have done. It 
ought to have corrected the irregularity in the petition. The 
liquidation proceedings had been resolved upon, and a trustee 
appointed, and he ought to have been made a petitioner. I think 
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that leave should be given to amend within a week, and if that is 1884. 
not done, the petition must be dismissed with costs. Ix re Owen, 

Ex PASTE 

Owen. 
LiNDLBY, L. J. : 

I am also of opinion that the petition ought to have been 
amended. The trustee in the liquidation must now be added, and 
if he is not added within a week the petition must be dismissed 
with oosts. 

Solicitors : Rexworthy for the appellant. 

Bkwitt 8f Tykr for the petitioning creditor. 

Casks relied upon or referred to : — 

Bidier v. OoodaiTy 11 Ves. 83. 

Inre Hodges, L. E., 8 Ch. App. 204 ; 42 L. J., Bank. 56 ; 28 
L. T. 323. 
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PBACTICE. 

COURT OF In re DIXON and WILSON, Ex parte DIXON and WILSON. 

APPEAL. 

B^IxSt ^<^'f^^^ruptcy Act, 1883, Section 4, Sub-section 1 (a) ; Section 7, Sub-section 3 ; 
Jj,j,^ ' Sections 15, 17 and 18 — Refusal to allow Scheme of Arrangement before 

Cotton, L.J., Receiving Order, 

IjnUBLETf L.J. 

1884. ffdd : — (1) That the fact that a large majority in number and value of 

^^2 ^^® creditors of a debtor haye assented to a deed assigning to trustees all 

the debtor's property for the benefit of his creditors generally, is not a 
** suflBcient cause" within the meaning of section 7, sub-section (3) of the 
Bankruptcy Act, 1883, for dismissing a petition for a receiving order 
against the debtor presented by a dissenting creditor even for a small 
amount ; such receiving order being founded on the act of bankruptcy 
committed by the execution of the deed. 

It is the intention of the legislature that proposals for a composition 
or scheme of arrangement shall only be entertained after a receiving 
order has been made. 

(2) That an official receiver ought not to appear at the hearing of an 
appeal from a receiving order, unless it is necessary for him to do so for 
the purpose of bringing some special circumstance to the notice of the 
Court ; and this special circumstance the Court will take into considera- 
tion when the costs are appHed for. 



T 



HIS was an appeal to set aside a receiving order made against 
the debtors, Dixon and Wilson, in the County Court at Sunderland. 

The facts of the case were as follows : — 

On March 11th last the debtors, Dixon and Wilson, who carried 
on business as shipowners at Sunderland, called a meeting of their 
creditors, for the purpose of laying before them their position. 

A balance-sheet, showing the state of the debtor's affairs, was 
produced, and five creditors were appointed as a committee to 
inquire into the matter, and make a report to an adjourned 
meeting. 

On March 18th the adjourned meeting was held, and as there 
appeared to be considerable assets, the committee reported that, 
after due inquiry, they were of opinion that the estate might be 
kept out of the Bankruptcy Court, and the matter otherwise 
arranged. 
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For this purpose a deed was drawn up and submitted to the 1884. 
creditors, bearing date March 18th, 1884, and made between IwbTdixow 
I>ixon and Wilson^ the debtors, of the first part ; three creditors, ^^^j^^' 
afterwards called "the trustees," of the second part; the joint iJjxonand 

. Wilson. 

creditors, whose names were specified in a schedule, of the third 

p«irt ; the separate creditors of Dixon, whose names were specified 
ia the schedule, of the fourth part ; and the separate creditors of 
Wtkorif whose names were specified in the schedule, of the fifth 
part ; and this deed witnessed that, iu consideration of the release 
and discharge granted by the creditors to the debtors, the said 
debtors granted and assigned all their real and personal property 
to the trustees, upon trust to sell and dispose of the saleable 
portion of such property, and to collect any debts owing to the 
debtors, and to stand possessed of the proceeds of the joint estate 
in trust to pay the costs incurred in preparing the balance sheet 
and the deed, &c., and of investigating and realizing the. debtors' 
estate, &c., and to make any payments, &c. which would be entitled 
to be paid in full out of the joint estate in case of bankruptcy, and 
finally to divide and distribute any residue among the joint creditors 
in the manner adopted if the estate were administered in bank- 
ruptcy, and by such instalments, and at such times, as the trustees, 
or a majority of them, might direct. 

Provisions were also inserted in the deed with regard to the 
separate estate of each debtor, with similar trusts in favour of the 
separate creditors, it being provided that the trustees should 
observe in the distribution, both of the joint and separate estate, 
the order and practice of the Court of Bankruptcy ; while, until 
the sale of any shares of ships, the trustees were empowered to 
join the co-owners in navigating and managing such ships, and 
were further empowered to pay any unpaid calls in incorporated 
companies, in order to avoid forfeiture, in each case being in- 
demnified against loss out of the trust estate. In consideration 
of this, the debtors were fully released and discharged by the joint 
and separate creditors. 

On March 18th, out of twenty-four creditors, eighteen, whose 
debts amoimted to 18,000/., were in favour of the deed, and 
afterwards executed it. Three creditors, whose debts amounted 
to 600A, neither assented to nor dissented from the deed, while 

h2 
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1884. the remainihg three, whose debts amoilnted to 1,000/., refused, to 
IneeDixon assent to it. The deed was also subsequently executed by the 
Ls^ Wilson, debtors and the trustees. 

Ex PASTE 

Dixon and On March 25th one of the three dissenting creditors, J. Parker^ 
whose debt amounted to 500/., presented a petition for a receiving 
order against the debtors in the Sunderland County Court, the 
act of bankruptcy alleged being the assignment made by the 
debtors to trustees of all their property for the benefit of their 
creditors generally. (Bankruptcy Act, 1883, section 4, sub-section 
1 (a).) 
On April 17th the receiving order asked for was made, and 
- against this the debtors now appealed. 

JE. Cooper Willis {Finlay Knight with him) for the appellants : 

I admit that the deed is an act of bankruptcy under sub- 
section 1 (a) of section 4 of the Bankruptcy Act, 1883. The point 
is, whether, notwithstanding a good act of bankruptcy and a good 
petition, there was not other " sufficient cause " why the Court 
should not make the order. Sub-section 3 of section 7 of the Act 
provides that, " If the Court is not satisfied with the proof of the 
petitioning creditor's debt, or of the act of bankruptcy, or of the 
service of the petition, or is satisfied by the debtor that he is able 
to pay his debts, or that for other sufficient cause no order ought 
to be made, the 'Court may dismiss the petition." I submit that 
if a deed, such as this, is a reasonable deed, and the creditors were 
consulted upon it, although it may be an act of bankruptcy, it 
is a reasonable and sufficient cause why the receiving order should 
not be made. The Court should say that, having regard to all the 
circumstances of the deed, it is so reasonable that the Court will 
not make an order. The Court heis judicial discretion in a case of 
this kind. There is certainly nothing unreasonable in the deed. 
It effects administration in exactly the same manner as a bank- 
ruptcy would ; but there is the great advantage, that it causes less 
expense to the estate, and consequently, of course, to the creditors. 
If, without consulting the creditors, or only two or three of them, 
the debtors had chosen to execute a deed of this kind, it would be 
very different. But where, as in this case, the debtors called all 
their creditors together, and told them to take their own steps, and 
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do what they pleased ; where a committee was appointed, an in- 1884. 
vestigation made, and such and such things appeared hest to he i^^^ Dixov 
done ; where it was decided to take the course proposed hy a very ^xT^T' 
large majority sufficient to carry any resolution, I submit strongly ^^^ ^*"* 
that that was the reasonable and proper course, and clearly is a 
sufficient cause why no order should be made. The creditors were 
surely best qualified to judge ; they say the best course is what has 
been done ; it was for their own iuterest solely. Then the business 
has been carried on for a time ; the effect of the receiving order is 
the immediate stoppage of the business. The business is at a 
standstill until a special manager is appointed. 

[LiNDLEY, L. J. : May not the words of the section, " other 
sufficient cause," refer to a case where the friends of the debtor 
come forward, or a guarantee is given of payment in full.] 

Yes; but they mean something more. Under the new Act, 
after a receiving order is made, the creditors, under section 18, 
may entertain a proposal for a composition or scheme of arrange- 
ment. The deed in this case is surely such an arrangement as 
the creditors would approve of. The effect of the receiving order 
is, in my opiuion, only calculated to cause extra expense, and 
make the creditors do over again what they have done. The 
petition is presented by one creditor for a small amount, solely for 
the purpose of pressure, and the delay would not benefit him, and 
cause extra expense to the other creditors. There was no objection 
to a full examiuation into all the circumstances when the receiving 
order was made. If that had been refused, it would be another 
thing. Even now the debtors are willing that the decision of the 
Court should be postponed, and the case remitted, in order that a 
full examination may be made. The Court has a very wide dis- 
cretion ; it is at liberty to examine all concerned, and, if it finds 
the arrangement will be beneficial to the creditors, it may refuse 
the receiving order. One small creditor ought not certainly to be 
able thus to interfere with what a very large majority of the 
creditors, both iu number and value, think is the best course in 
their own interests to pursue. 
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1884. Finlay Knight followed. 

In ee Dixon The question is, whether it shall be in the power of one creditor 
Ex PAETB ' to a small amount to thwart the wishes of those of a large amount. 
Wmo»r^ He can do so unless due effect is given to the words of section 7, 
sub-section 3 of the Act. He* is able to say : " Pay me my debt 
in full, or else. I will go on and compel a receiving order." The 
deed would not be an act of bankruptcy with regard to any creditor 
who assented to it. One who will not assent can, therefore, dictate 
the terms. In Ex parte King, In re Davies (L. R., 3 Ch. Div. 
461; 45 L. J., Bank. 159), it was decided that, "when the 
Court sees that a bankruptcy petition has been made use of for an 
inequitable purpose, as, for instance, to extort money from the 
debtor, it will refuse to make an adjudication, even though there 
is a good petitioning creditor's debt, and an act of bankruptcy has 
been committed." The case of Ex parte Griffin^ In re Adams 
(L. R., 12 Ch. Div. 480; 48 L. J., Bank. 107) is to the same 
effect. In the present case the creditors were satisfied thoroughly ; 
if they were satisfied there is no reason why a receiving order 
should be made. An easy and expeditious method of administra- 
tion is thus thwarted, and it lays open an inducement for one 
creditor to play a waiting game to the loss of all the others. 

WinshiCj Q,C, {Herbert Reed with him), for the petitioning 
creditor, were not called upon. 

Baggallay, L. J. : 

In this case, on March 25th, a petition for a receiving order was 
presented against the debtors, Dixon and Wilson^ in the County 
Court at Sunderland, and this petition came on for hearing on 
April 17th. By sub-section (3) of section 7 of the Bankruptcy 
Act, 1883, it is provided that, " If the Court is not satisfied with the 
proof of the petitioning creditor's debt, or of the act of bankruptcy, 
or of the service of the petition, or is satisfied by the debtor that he 
is able to pay his debts, or that for other sufficient cause no order 
ought to be made, the Court may dismiss the petition." Now in 
this case there is no question as to the debt, as to the act of 
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bankmptoj, or as to the petition. It is not suggested that the 1884. 
Court W6ts satisfied that the debtor was able to pay his debts, but it 1,1 ^dixoh 
is suggested that there was " other suflGlcient cause " why no order ^^^"^^» 
should be made. The Court, however, was not satisfied of this, Daow axd 
and it made a receiving order, and directed that the public exa- 
mination should be held on May 15th. Now the appellant says that 
there was sufficient cause not to make a receiving order by reason 
of a deed executed by the debtors at a meeting held on March 18th. 
At that meeting a deed was prepared and assented to by a very 
large proportion of creditors. "Whether all the creditors were 
present or not I cannot say, but at any rate the large majority 
of eighteen out of twenty-four, representing debts to the amount of 
18,000/., assented to ihe deed ; three creditors, representing debts 
to the amount of 500/., remained neutral ; and three, representing 
debts to the amount of 1,000/., refused their assent. Parkevy the 
petitioning creditor, was one of these last three, and his debt was 
to the extent of some 500/. This deed appointed three creditors 
trustees for the general body, and it was an assignment of the 
whole of the property of the debtors to these trustees for the benefit 
of the creditors generally. This form of deed was once a well- 
known one, but it is admitted that it is not to be regarded 
generally to the benefit of the creditors. We have now, how- 
ever, to decide on the Bankruptcy Act, 1883. We have to 
consider whether the execution of such a deed and the assent of 
the majority of the creditors is such " other sufficient cause " as to 
justify the Court in refusing to make a receiving order. In my 
opinion, in deciding this question, we ought to look at the whole 
scope of the Act. Section 15 of the Act provides (1) that "As soon 
as may be after the making of a receiving order against a debtor 
a general meeting of his creditors (in this Act referred to as the 
first meeting of creditors) shall be held for the purpose of con- 
sidering whether a proposal for a composition or scheme of arrange- 
ment shall be entertained, or whether it is expedient that the 
debtor shall be adjudged bankrupt, and generally as to the mode 
of dealing with the debtor's property." The clear object of the 
Act is, that the proposal for a composition or scheme should take 
place after a receiving order is made. Then that section is fol- 
lowed up by section 17^ dealing with the public examination of 
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1884. the debtor, and by section 18, which treats fully the question of a 
In EB Dixon composition or scheme of arrangement. To say that, outside the 
^Sl pSra^' -^^ ^^^ ^^ ^^^ ^^ * receiving order being made, with all the 
DttON AHD security consequent upon it, an arrangement of the kind proposed 
should be sanctioned, appears most imwise. In my opinion it 
would be utterly contrary to the whole scope of the Act if a 
majority of creditors could prevent a receiving order being made 
by saying that they would accept an arrangement of this kind. 
It would open a door to fraud, which, if the proceedings were 
more open, could not take place. I do not suggest that there was 
fraud in this case, but I rest my decision on the fact that, in my 
opinion, it would be entirely contrary to the scope of the Act if 
a private arrangement of this kind could oust the right to have a 
receiving order made. I am clearly of opinion that what is here 
suggested as to the deed being a sufficient cause for setting aside 
the receiving order cannot be regarded as the true interpretation 
of the Act. There are many ways in which a sufficient cause might 
be shown which would be good reason for the Court to refuse an 
order, but this is not one of them, and the appeal must be 
dismissed. 

Cotton, L. J. : 

It is suggested that imder sub-section (3) of section 7 of the 
Bankruptcy Act, 1883, that on the facts of this case there is a 
"sufficient cause" why no receiving order should be made. I 
must say that in my opinion the appeal raises a most important^ 
question. The only thing, however, we now have to consider is, 
whether it is a sufficient cause for refusing a receiving order that a 
deed has been made assigning all the property of the debtors to; 
trustees for the benefit of their creditors. Now it is important to 
notice that an assignment of this kind is the first " act of 
bankruptcy " specified imder the new Act in section 4 of it. 
Under some of the Acts relating to bankruptcy previous to the. 
year 1869, special provision was made for deeds of this kind. 
Under the Bankruptcy Act, 1869, such arrangements, except such 
as took place under a petition for liquidation, were abolished.. 
Now under the new Act the tendency of the Act is even still 
more strict. It allows, a composition or arrangement indeed, but. 



Wnflov. 



COUET OF APPEAL. 105 

•with Btni greater restrictions. It imposes on the Court the duty of ism. 
sanctioning such arrangements— ^in my opinion a most wise provision, j^^ bbDixon 
The Court is to take care that such arrangement is heneficial for ^ Wilson, 
the creditors, and the duty is imposed upon it of saying whether I>econ aito 
the resolutions which the statutory majority of creditors may have 
approved are such as ought to receive its sanction. In my 
opinion, in an Act of this restrictive tendency, it would he most 
extraordinary, where no mention is made in the Act with respect of 
a deed of this nature except that it shall he an act of bankruptcy, 
if such a deed thus made outside the Court and outside the 
bankruptcy could be approved. It would be entirely contrary to 
the object of the Act, and I am clearly of opinion that the 
registrar was right in making the receiving order. 

LiNDLEY, L. J. : 

I am also of the same opinion. The case is an invitation to the 
Court to say that the majority of creditors can bind the minority 
to a scheme without complying with the sections of the Act of 
ParHament, which have been parsed for the purpose of pointing 
out what course ought to be adopted when a scheme of arrangement 
has been decided upon. This might in fact be an attempt by 
the majority to screen the debtor from public examination. It 
has been argued that the case comes within sub-section (3) of 
Section 7 of the Act, but when we find in the Act most careful 
rules laid down for carrying out the very thing the deed would do, 
and we are asked to set aside the scheme provided in the Act, 
and assent to another, I am clearly of opinion that if we did assent 
to such a course we should be acting contrary to the principle on 
which Acts of Parliament ought to be construed. The appeal 
must be dismissed with costs. 

M. D. Chalmers for the official receiver. 

The official receiver has been served with notice of the appeal 
and asks for costs. He was a necessary party, and if the receiving 
order had been discharged he would have had to obtain protection 
from the Court .for his acts in the meantime. In £x parte Ward, 
In re Wardy L. E., 15 Ch. Div. 292, which case was an appeal 
£rom the refusal of the registrar sitting as chief judge to annul an 
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1B84. adjndicfitum of bankraphy, and the trustee had not been eenred 

iMmmjyrxoM '^^ notice of tlie application. Lord Justice Jahes said: ^^The 

^^T^mT' *™**^ ought to have been Eerved. After the adjudication has 

^nnr A3n> been made the portioning creditor is not the only person interested 

in the matter. The adjudication enures to the benefit of all the 

creditors/* 

Under the new Act the official receiyer acts as trustee until a 
trustee is appointed by the creditors. The duties of the official 
receiyer are Tcry important (Bankruptcy Act, 1883, sections 
69 & 70). He would be neglecting those duties if he did not 
appear in a case of this kind, and he is entitled to his costs. 

£. Cooper Willis, Q.C. : 

Why should the official receiver be allowed his costs ? He has 
no interest in the matter ; his duties do not commence until after 
the receiving order has been made ; he has done nothing, and has 
made no report, nor is it suggested that he had anything to report. 
It did not make any difference to the official receiver what view 
this Court took with regard to the appeaL In Ux parte Izard, In 
re Moir (L. E., 20 Ch. Div. 703 ; 61 L. J., Ch. 939 ; 47 L. T. 212), 
it was held that ^^ Notice of an appeal from a registrar acting as 
chief judge ought not (even if it is e^r parte) to be addressed to or 
served on the registrar. Notice of an ^ parte appeal was addressed 
to and served on the registrar, and he appeared by counsel on the 
hearing. It was held that the appellant ought not to be ordered 
to pay the registrar's costs." 

Baggallay, L. J. : 

We think it desirable that some rule should be laid down by 
which, imder ordinary circumstances, the Court will feel bound. 
At the same time, of course, we wish it to be imderstood that the 
Court, in any case where there are special circumstances, may feel 
compelled to deviate from it. We are certainly of opinion that it 
is very desirable that costs should in no case be incurred by the 
imneoessary appearance of anybody, and especially by the un- 
necessary appearance of the official receiver. We axe also of 
opinion that as a rule the official receiver ought not to appear 
imless it is necessary for him to do so for the purpose of bringing 
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some special oiroumstance to the notioe of the Court, and this 1884. 
special circumstance the Court will take into consideration when Ih be Dixon 
the costs are applied for. It may happen also that there may be ^^ p^^' 
particular costs which may arise imder Rule 128 of the Bank- ^>^ova3xd 
ruptcy Bules, 1883, which provides " (1) Upon the presentation of 
a petition either by the debtor or by a creditor, the petitioner shall 
deposit with the official receiver the sum of five pounds, and such 
further sum (if any) as the Court may from time to time direct, 
to cover the fees and expenses to be incurred by the official re- 
ceiver." In such a case, when there may not be a sufficient pro- 
tection for the official receiver, some special provision may have to 
be made. In the present case, however, we are of opinion that, 
looking to the fact that it is the first occasion on which the matter 
has been brought to the notice of the Court, and considering all 
the circumstances, that the official receiver ought to be allowed to 
have his costs out of the estate. 

Cotton, L. J., and Lindley, L. J., concurred. 

Appeal dismissed with costs. 

Solicitors : Sicken 8f Oraham (for Smiley ^ Sunderland) for the 

appellants. 
Brotjonlow 8f Some (for Arthur CroWj Sunderland) 

for the petitioning creditor. 
The Solicitor for the Board of Trade for the official 

receiver. 

Cases relied upon or referred to : — 

-Ep parte King, In re Dames, L. R., 3 Ch. Div. 461 ; 45 L. J., 

Bank. 159. 
Hx parte Griffin, In re Adams, L. E., 12 Ch. Div. 480 ; 48 L. J., 

Bank. 107. 
Ux parte Ward, In re Ward, L. E., 15 Ch. Div. 292. 
JEx parte Izard, In re Moir, L. E., 20 Ch. Div. 703 ; 51 L. J., Ch. 

939 ; 47 L. T. 212. 
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In re cook, Ex parte DUDGEON. 

Banhrnjptcy Act, 1883, Section 44, Sub- section (iii) — Reputed Ownership, 

Held : — That where a picture was lent by the owner of it to the artist 
who had painted it for the purpose of being exhibited by him in a public 
gallery amongst other pictures painted by him and exhibited there for 
sale, such picture did not pass to the trustee in bankruptcy on the 
artist becoming bankrupt, as being in his order and disposition within 
the meaning of Section 44, Sub-section (iii) of the Bankruptcy Act, 
1883. 
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HIS was an application made to Mr. Justice Mathbw as acting 
bankruptcy judge during the absence of Mr. Justice Cave, on 
behalf of J, H. Dudgeon^ for the delivery up of a certain picture 
entitled " Sunset — North Wales," which was at present in the pos- 
session of the trustee in the bankruptcy of Henry Cook. 

The bankrupt, who was a landscape and portrait painter, pre- 
sented his petition in February last. 

For some time past he had occupied what was known as the 
" Drawing Eoom " at the Egyptian Hall, Piccadilly, as a picture 
gallery where he exhibited his pictures for the purpose of sale. 

At the date of the bankruptcy petition the picture claimed, 
which it appeared had been presented some time ago by the bank- 
rupt to Mr. Dudgeon^ was being exhibited with others at the Hall, 
and had been taken possession of by the trustee. 

Spencer for Mr. Dudgeon. 

The point is whether the " reputed ownership " clause of the 
recent Bankruptcy Act, 1883, applies in such a manner as to 
entitle the trustee to claim this picture, it having been allowed 
to remain in the possession of the bankrupt with the consent of 
the true owner. I submit that it does not do so. That clause 
(section 44) , after declaring what goods shall not be divisible amongst 
a bankrupt's creditors, makes certain provisions as to what goods 
shall be divisible amongst such creditors, and specifies (iii) " All 
goods being, at the commencement of the bankruptcy, in the pos- 
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session, ord^r or disposition of thd bankrupt, in his trade, or bnsi- 1884. 
ness, by the consent and permission of the true Owner, under stioh j^j ^^'cook, 
circumstances that he is the reputed owner thereof ; provided that p^^^ 
things in action other than debts due or growing due to the bank- 
rupt in the course of his trade Or business, shall not be deemed 
goods within the meaning of this section." But by this provision 
it will be seen the goods must be in the bankrupt's possession, order 
or disposition in his trade or business. The pictures here were in 
a gallery for the purposes of exhibition, but they were not adver- 
tised in any way for sale as the bankrupt's property. There was 
a catalogue, and in that catalogue several of the pictures were 
described as the property of persons whose names were given. 
The facts are that the bankrupt promised during the time he was 
resident in Eome to give Mr. Dudgeon a painting on account of 
certain services rendered to him by Mr. Dudgeon during the years 
1882 and 1883, and immediately on his arrival in England he 
requested Mr. Dudgeon to select one of three. Mr. Dudgeon se- 
lected the picture " Sunset — North Wales," and at his suggestion 
it was kept with the bankrupt for exhibition with the other 
paintings. 

Brough for the trustee. 

It is true that some of the pictures are described in the catalogue 
as the property of certain persons, whose names are given, but by 
far the majority of them are not specified as belonging to any 
particular person. It appears that the whole of the pictures men- 
tioned in the catalogue were painted by the bankrupt himself. 
The picture now claimed is certainly not described in the catalogue 
as the property of Mr. Dudgeon, In treating of the question of 
property of which the bankrupt is reputed owner, Mr. Eobson, in 
his well-known work on Bankruptcy Law, states at page 444, 
3rd ed., " that the principles applicable to goods and chattels origi- 
nally the property of the bankrupt differ from those applicable to 
goods and chattels originally the property of other persons." And 
at page 445 he says : " With respect to goods and chattels of this 
description, the presumption is that the ownership of the bankrupt 
continues whilst the goods remain in his possession, order or dis- 
position." The learned editor supports that statement by a 
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1884. reference to the case of Lingard v. Measiter (1 B. & 0. 308), by 
Ik ebCooz which it was decided " that in an action by the assignees of a 
^^®™ bankrupt brought to recover property in the bankrupt's possession 
as reputed owner, the plaintiffs proved that the bankrupt had once 
been the real owner of the goods in question, and that he continued 
in possession of them until he committed an act of bankruptcy. 
Held, that this was primd facie evidence that he continued in pos- 
session as owner, and that it then lay upon the defendant to prove 
that the bankrupt had ceased to be the reputed owner." 

In the present case there is nothing to distinguish that the 
painting in question belonged to Mr. Dudgeon, I may also mention 
to your Lordship that various claims have been made against the 
trustee for the delivery of pictures under similar circumstances, and 
the present is brought forward as a kind of test case, as the trustee 
feels some difficulty as to the course he ought to pursue in the 
proper discharge of his duties. 

Mathew, J. : 

I am of opinion that section 44, sub-section (iii) does not apply 
to the present case. The case is peculiar and exceptional. To my 
mind there was nothing to lead the public to suppose that the 
pictures exhibited at the Egyptian Hall were the property of the 
bankrupt. And, further, such pictures were not advertised in any 
way for sale as his. If the pictures had been in the shop of a 
picture dealer the case might have been different. I am clearly of 
opinion, however, that the trustee has acted quite rightly under 
the circumstances in bringing the matter to the notice of the Court. 
I think the proper order to be made in this case will be an order 
directing delivery of the picture claimed to the applicant with costs 
out of the estate. 

Solicitors : Fairfoot^ Webb 8f Roohe for Mr. Dudgeon. 
Lumky 8f Lumley for the Trustee. 

Case relied upon : — 
Lingard v. Messiter^ 1 B. & 0. 308. 
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In re J. PEAECE, Ex parte The BOARD of TRADE. Bnon Mb, 

JxTsncB Gatb. 
Bankruptcy Ad, 1883, Section 102 ; Bankruptcy Bules, Nob, 20, 22, 23, 26 and 1884. 
49 — Motion to commit — Affidavit of Service not mentioned in Notice of jf^jJTog 
Motion. 
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HIS was a motion to oommit. 

On April 7tli last (see ante^ p. 56), an order was made, upon 
JT. Brett and JST. A. Dubois, trustees in the bankruptcy of J, Pearce, 
directing them to pay over to the Bankruptcy Estates Accoimt at 
the Bank of England the sum of 158/. 12«. 9c?., being undistributed 
funds and dividends remaining in their hands. (Bankruptcy Act, 
1883, section 162.) 

This order had not been complied with, and the present appli- 
cation was in consequence made for an order of committal. 

M. D. Chalmers for the Board of Trade : 

It will doubtless be in your Lordship's recollection that the 
order was made on April 7th last. The trustees were present in 
Court, and notice has been personally served on them. 

[Ooimsel in support of the application read an affidavit of John 
Smithy and was proceeding to read the affidavit of one Croichurst 
to prove the service of the order.] 

Johnson, solicitor, for Dubois : 

I object. I say first that service has not been made. Further, 
I object to the reading of the affidavit of Crowhurst on the 
groimd that his name was not mentioned in the notice of motion. 
In the notice the affidavit of John Smith only is mentioned. 

M. D. Chalmers : 

The affidavit of Crowhurst merely proves that the notice was 
served regularly. Eule 49 of the Bankruptcy Bules, 1883, says — 



J12 BANKEUPTCY REPOETS. 

1884. (1) Where a special time is limited for filing affidavits, no 

j^^ affidavit filed after that time shall be used, imless by leave of the 

Ex ^^^K ^^^^- (^) Except by leave of the Court, no order made ex parte 

BoABD OP in Court founded on any affidavit shall be of any force, unless the 

affidavit on which the application was made was actually made 

before the order was applied for, and produced or filed at the time 

of mating the motion. Nothing is said about notice to read the 

affidavit being required. 

Johnson : 

The Eules applicable are Nos. 20 and 22. Eule 20 provides that, 
" Where any party other than the applicant is affected by the 
motion, no order shall be made unless upon the consent of such 
paxty duly shewn to the Court, or upon proof that notice of the 
intended motion and a copy of the affidavits in support thereof 
have been duly served upon such party ; provided that the Court, 
if satisfied that the delay caused by proceeding in the ordinary 
way would or might entail serious mischief, may mate any order 
ex parte upon such terms as to costs and otherwise, and subject to 
such undertaking (if any) as the Court may think just ; and any 
party affected by such order may move to set it aside." Bule 22 
provides that, " Where the respondent intends to use affidavits in 
opposition to the motion, he shall deliver copies of such affidavits 
to the applicant not less than two days before the day appointed 
for the hearing ;" and by Eule 26, " Every affidavit to be used in 
supporting or opposing any opposed motion shall be filed with 
the registrar not later than the day before the day appointed for 
the hearing." (Eeference was also made to Eules 77 and 78.) 

Cave, J. : 

It is essential that personal service should be proved. I will 
therefore adjourn the case that this may be done. 

Johnson : 

I submit that your Lordship has no authority to give an 
adjournment. The motion is made like any other motion. It is 
dead, and I ask that it be dismissed. It is a motion unsupported 
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by evidence* A person otiglit not to be sent to prison without 1884. 
some semblance of a case being made out. ix be 

J. Peabcb, * 

r>i Y ^^ PAETB ThB 

OAVE, J . : Board op 

Eule 23 gives me full power to order an adjournment, and I 
shall do so. The adjournment will be for three weeks. 

The case of H. Brett was also adjourned. 

Solicitors : T/is Solicitor to the Board of Trade for the Board of 

Trade. 
Johnson for Dubois. 



In ke lacy, Ex parte TATLOE. ^^^^^^ 

Befobb 
Bankruptcy Act, 1883, Section 6, Subsection (2) ; Schedule 2, Rules 9, 10, 12a; Cavb, J. 

Section 7, Suh-aection (3). A.L.SiaTH,J. 

1884. 
Held : — (1) That the estimate of the value of his security required of s-v-' 

a secured creditor by Section 6, Sub-section (2), of the Bankruptcy Act, ^^y 28. 

1883, does not necessarily mean that such estimate shall be the exact 

value, and the fact that a secured creditor has undervalued his security 

is not a ground for dismissing a bankruptcy petition presented by him. 

(2) A secured creditor so presenting a petition would be bound to give 

up the security to the trustee in the bankruptcy if he wishes to take it 

at the value placed by such secured creditor upon it in the petition. 

npHIS was the first case under the Bankruptcy Amendment Act, 
-*- 1884 (Appeals from County Courts). 

It was an appeal to a Divisional Court, from an order made by 
the registrar of the County Court at "Wandsworth, on May 2nd 
last, dismissing without costs a bankruptcy petition which had been 
filed against the debtor. 

The facts of the case were as follows : — The petition in question 
was foimded on a judgment for 59/. 16s. 4c?., which had been 
obtained by Taylor^ the petitioning creditor, against the debtor, 
JF. S, Lacy. 

M.B. I 
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1884. At the time the debt was incurred for which the judgment was 

InbeLaot, obtained, a charge by mortgage upon certain land was given as 
^^^ security by the debtor to the creditor, and this security was stated 
to be of the value of 60/. 

In his petition, however, the petitioning creditor valued the 
security thus held by him at 91, only, and the registrar, on the 
ground that the security had been wrongly valued for the mere 
purpose of supporting the bankruptcy petition, made an order 
directing that it should be dismissed. 

From this order the petitioning creditor now appealed. 

Atherley Jones for the petitioning creditor : 

The point is, whether it is necessary for a petitioning creditor 

to state in his petition the true value of his security, I submit 

that the registrar decided the case under a total misapprehension 

of the provisions of the statute. Section 6, sub-section (2), of the 

Bankruptcy Act, 1883, provides, that " If the petitioning creditor 

is a secured creditor he must, in his petition, either state that he 

is willing to give up his security for the benefit of the creditors, 

in the event of the debtor being adjudged bankrupt, or give an 

estimate of the value of his security. In the latter case, he may 

be admitted as a petitioning creditor to the extent of the balance 

of the debt due to him, after deducting the value so estimated in 

the same manner as if he were an unsecured creditor." The 

position of secured creditors is also dealt with in Schedule 2 of the 

Act, where it is provided : — 

" (9) If a secured creditor realizes his security he may prove for 
the balance due to him, after deducting the net amoimt realized. 
(10) If a secured creditor surrenders his security to the official 
receiver or trustee for the general benefit of the creditors, he may 
. prove for his whole debt. (11) If a secured creditor does not either 
realize or surrender his security, he shall, before ranking for dividend, 
state in his proof the particulars of his security, the date when it 
was given, and the value at which he assesses it, and shall be 
entitled to receive a dividend only in respect of the balance due to 
him after deducting the value so assessed. (12a) Where a security 
is so valued the trustee may at any time redeem it on payment to 
the creditor of the assessed value :" The provisions of the new 
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Act are for the purposes of the case the same as under the Act of 1884. 
1869, and those so far as they affect the point do not differ from iw bb Lacy, 
the previous Acts. The creditor may repudiate at any time, and xi™" 
he may place any value upon his security. It is obvious that the 
object of making this provision to assess the value of a security 
was in order that if the trustee wishes to take the security he shall 
only pay the creditor the sum at which he has valued it. The 
estate would get the benefit. It was never intended that the real 
value should be correctly estimated and correctly stated in the 
petition. The provision is not made for the protection of the debtor, 
but for the creditors generally. The penalty for putting an in- 
adequate value is that of having to surrender it at that price if the 
trustee wishes to take it. The creditor can disclaim the security 
altogether if he likes : and that goes to the root of the matter. This 
petition was not dismissed- on the merits, but solely on this simple 
point. I submit that there is no provision in the Act which 
required that the value assessed shall be the true value. As a 
matter of fact the opposite appears to be the case. 

F. O, Willis for the debtor : 

The registrar did not decide wholly on the technical point. The 
petition was dismissed also upon the ground that it was not pre- 
sented bond fide J but to put pressure on the debtor. 

[Gave, J. : We cannot deal with that now. We can only deal 
with the point before us.] 

Two points were especially raised before the registrar — (1) Whe- 
ther the County Court was the proper Court in which to file the 
petition. (2) If the value of the security was really 60/., and the 
value stated was 9/., a petition could be validly filed. 

[Cave, J. : The registrar dismissed the petition on the ground 
that the estimate was too low.] 

Section 7, sub-section (3), of the Bankruptcy Act, 1883, provides 
that, " If the Court is not satisfied with the proof of the petitioning 
creditor's debt, or of the act of bankruptcy, or of the service of the 
petition, or is satisfied by the debtor that he is able to pay his 
debts, or that for. other sufficient cause no order ought to be made, 

I 2 
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1884. the Court may dismiss the petition/' Upon that the registrar has 

JviolloT, i^ this case come to the conclusion that there is sufficient cause 

^TL^ to dismiss. If it were otherwise in cases of this kind very great 

hardship might arise. A creditor might say to his debtor, I will 

make you bankrupt ; I have security sufficient to pay myself, but 

I will make you a bankrupt nevertheless. 

[A. L. Smith, J. : How if the creditor said he would give up 
his security ? In that case primd fade nothing could prevent the 
man being made a bankrupt.] 

[Cave, J. : It is a simple point we have to decide.] 

I submit that the provisions of Schedule 2, which have been 
referred to, only have effect after a trustee is appointed. 

Cave, J. : 

I am of opinion that this appeal must be allowed. The 
order of the registrar must be set aside, and the case must be 
remitted to him. Under section 6, sub-section (2), of the Bank- 
ruptcy Act, 1883, we find, " If the petitioning creditor is a secured 
creditor, he must, in his petition, either state that he is willing to 
give up his security for the benefit of the creditors, in the event of 
the debtor being adjudged bankrupt, or give an estimate of the 
value of his security. In the latter case he may be admitted as a 
petitioning creditor to the extent of the balance of the debt due to 
him, after deducting the value so estimated in the same manner as 
if he were an unsecured creditor." Now all the section requires is 
that the creditor shall give an estimate, and that he has done. He 
is at liberty to give up the security altogether. This matter tends 
to keep him straight. He is bound by the estimate he puts on. 
It is true that according to the provisions of Schedule 2 he may 
amend, but in order to entitle him to this privilege he must show 
bona fides. If, as here, a creditor values his security at 9/., which 
is said to be worth 60/., he can only get 9/. from the trustee. 
There is nothing in the section which requires that the estimate 
shall be the exact value ; and the provisions of the schedule, and 
the fact that the creditor may give up his security, seem to point in 
the contrary direction, I see no hardship to the debtor. If he is 
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solvent no attempt of this kind would be made. If there are other 1884. 
creditors they would get the benefit. This is the only point, on in be Lacy, 
which the registrar dismissed the petition, with which we have to tItlo™ 
deal. I am of opinion that it was a bad point, and that the case 
must go back. We do not go into the merits. All that we decide 
is that the point on which the petition was dismissed was bad. 

A. L. Smith, J. : 

I am entirely of the same opinion. I have nothing to add. 
I agree that the point is quite imtenable. We have nothing to 
do with section 7, sub-section (3), on the present occasion. 

Appeal alhwedy mth costs. 

Solicitors : JHurford 8f Taylor ^ for the appellant. 
R. Chamberlain^ for the respondent. 
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In re LOWENTHAL, Ex parte BEESTT. Bepobb 

JllB. JUBTIOB 



Cayb. 

1884. 



Bankruptcy Act, 1883, Section 102. — General Power -of Bankruptcy Courts — 

Qttestions between Third Parties — Conflicting Claims to Bankrupts Pro^ 

perty. May 29. 

June 10. 
Held : — That the jurisdiction conferred on the Court of Bankruptcy 

by Section 102 of the Bankruptcy Act, 1883, is the same as that formerly 

conferred on the Court by Section 72 of the Bankruptcy Act, 1869. 

X HIS was an application on behalf of one J. W. Beesty for an 
order directing Messrs. Glyn^ Milk 8f Co., the bankers, to deliver up 
to him the warrants of certain sheep skins, which warrants had been 
deposited with them by the bankrupt Lotcenthal under the follow- 
ing circumstances : — 

The applicant, J. W. Beesty, had, it appeared, instructed Lowen- 
thai, who carried on business as a wool broker, to purchase the skins 
for him, and this he had done as agent to the extent of 1,747/., and 
out of this sum 1,500/. had been paid by Beesty to the bankrupt. 
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1SS4. Certain of these skins had been deliTered and others warehoused, 

xiTsi ^ ^he applicant had not then room for them ; the warrants had been 

I^wmyrnAL, ^a^en, however, by the bankrapt in his own name, and these had 

Bdwt. been deposited by him with Messrs. Glyn 4" Co, as secnrity for an 

advance of 600/. 

Beddall for the applicant, J. W. Beesty. 

This case was before the Court on April 9th last. The motion 
was then ordered to stand over until after the first meeting of 
creditors. That has now been held and a trustee appointed. We 
can get no definite answer from him, however, as to the course he 
will pursue, and we cannot wait longer. It is clear that whatever 
may be the rights of Messrs. Glyn the trustee has no claim what- 
ever. The bankrupt has had 1,500/. — he has deposited the skins 
for 600/. Messrs. Glyn are willing to give up the skins on pay- 
ment of the 600/. The facts are undisputed. My application 
is (1) that Messrs. Glyn 8f Co. are not entitled to hold except to 
the extent of 247/. (the balance due on the transactions), because 
the case is not within the Factors Acts; (2) we are willing to 
deposit 600/. and so get our skins, and have the question argued 
at a future day. 

J. Linklater for Messrs. Glyn, Mills & Co. 

I submit that the Court of Bankruptcy has no jurisdiction to 
decide between Messrs. Glyn and Mr. Beesty. They are total 
strangers to the bankruptcy, and the trustee can only bring a 
stranger into the Bankruptcy Court : the Bankruptcy Court would 
have no jurisdiction. Messrs. Glyn will settle the affair once and 
for all on payment of 600/., but if there is to be any question as to 
the Factors Acts, I think I can 'prove that the Bankruptcy Court 
has no jurisdiction. 

[Cave, J. : I think you must go into the question of jurisdiction.] 

The point as to jurisdiction is under section 102, sub-section (1) 
of the Bankruptcy Act, 1883, where it is provided that : — 

" (1) Subject to the provisions of this Act, every Court having 
jurisdiction in bankruptcy under this Act shall have full power to 
decide all questions of priorities, and all other questions whatsoever, 
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whether of law or fact, which may arise in any case of bankruptcy i884. 
coming within the cognizance of the Court, or which the Court ^Tmb 
may deem it expedient or necessary to decide for the purpose of ^^!^^^^ 
doing complete justice or making a complete distribution of pro- Bbbstt. 
perty in any such case. 

Provided that the jurisdiction hereby given shall not be exercised 
by the County Court for the purpose of adjudicating upon any 
claim, not arising out of the bankruptcy, which might heretofore 
have been enforced by action in the High Court, unless all parties 
to the proceeding consent thereto, or the money, money's worth or 
right in dispute does not, in the opinion of the judge, exceed in 
value two hundred pounds." 

This is not a case " in any bankruptcy." The contest between 
Messrs. Glyn and Mr. Beesty is in consequence of LowenthaVs bank- 
ruptcy. But it does not affect the bankrupt's property ; it is not 
anything arising in a bankruptcy. Nor is the case within the 
words " or which the Court may deem it expedient or necessary to 
decide for the purpose of doing complete justice or making a com- 
plete distribution of property in any such case." The word distri- 
bution means distribution amongst the creditors. That is the ob- 
ject of the Bankruptcy Act. The bankruptcy judge ought not to 
decide between strangers, but to administer the bankrupt's estate. 
The section 102 above quoted is equivalent to section 72 of the 
Act of 1869, except that the new Act contains an extra provision 
as to County Courts. Under the Bankruptcy Act, 1869, there are 
various authorities on this question of jurisdiction. The first case 
I refer to is that of Ellk v. Silber (L. E»., 8 Ch. App. 83 ; 42 L. J., 
Ch. 666 ; 28 L. T. 156), in which Lord Selbornb said : — 

" Sir Richard Baggallay has argued very carefully and fully 
that the jurisdiction to administer justice in this case between the 
parties is in the Court of Bankruptcy, and ought not to be exer- 
cised here. But Sir Richard Baggallay quoted no authority, as it 
appeared to me, tending in the slightest degree whatever to sup- 
port that proposition. The effect of the provisions in the several 
Acts of Farlieunent relating to bankruptcy is that in these cases. 
.... But there was no case cited and no clause quoted from any 
Act of Parliament to the effect that whenever the trustee of a deed 
or the assignee in bankruptcy has a demand against a third person, 
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1884. which but for the bankruptcy would be proper to be prosecuted in 
IiTm! ^ Court of law or in a Court of equity, the jurisdiction of the 
LowENTHAL, Court of law or of the Court of equity is, as against that third 
BEE8TT. person, transferred to the Court of Bankruptcy. . . . That which 
is to be done in bankruptcy is the administration in bankruptcy." 
In Ex parte Dickm, In re Pollard (L. E., 8 Ch. Div. 877; 
38 L. T. 860), it was held that " the Court of Bankruptcy, even if 
it possesses jurisdiction under section 72 of the Bankruptcy Act, 
1869, to enforce a simple money demand by the trustee of a bank- 
rupt's property against a third party (as to which qucere) ought 
not to exercise the jurisdiction, but ought to leave the demand to 
be enforced by the trustee in an action in the ordinary way." And 
in Ex parte Brown, In re Yates (L. E»., 11 Ch. Div. 148 ; 48 L. J., 
Bank. 78; 40 L. T. 402), the decision was that " where a trustee 
in bankruptcy claims only the same right as the bankrupt himself 
would have had, the Court of Bankruptcy ought not to assume 
jurisdiction, but ought to leave the matter to be dealt with by the 
ordinary tribunals. But where, by the operation of the law of 
bankruptcy, the trustee has a higher and better claim than the 
bankrupt (where, for instance, a transaction is impeached as a 
fraudulent preference or an act of bankruptcy), the Court of Bank- 
ruptcy ought to decide the matter itself." The question was 
whether the Court ought to exercise jurisdiction even when the 
trustee makes a claim; and it results from these cases that the 
jurisdiction of the Bankruptcy Court is confined to cases in which 
the trustee claims by a higher and better title than others. Here 
no trustee appears, and your lordship is asked to exercise juris- 
diction, as against a perfect stranger, not to distribute the property 
for the benefit of the creditors. Also in Ex parte Smithy In re Collky 
L. E., 2 Ch. Div. 51 ; 45 L. J., Bank. 116; 34 L. T. 603. In 
that case " C. bought goods on credit from H. After delivery, but 
before the time for payment, C. became bankrupt. H., when the 
time for payment arrived, commenced an action against S. for the 
price, alleging that C. had bought the goods by the authority of 
S., and either on account of S. or on the joint accoimt of S. and C. 
S. thereupon served the trustee with a notice under Order XVI. 
r. 18, of the Eules of Court, 1875. The trustee then applied for 
and obtained in bankruptcy an order restraining S. from taking or 
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oontmmng any proceedings against the trustee under Order 18S4. 
XVI. : — Heldy on appeal, that this order must be discharged, for ^J^ 
the case between H. and S. could not be tried in bankruptcy, '^^Ex^lotb'' 
and that S., if found liable in the action, ought not to have to try Bkbstt. 
the same question again in bankruptcy between himself and the 
trustee." 

On the strength of those cases I submit that the Bankruptcy 
Court has no jurisdiction. 

Beddall : 

The authorities cited are those under the old Act, and are not 
now applicable. First, under the old Act, the Bankruptcy Court 
was a separate Court and had a separate jurisdiction. Now, 
the bankruptcy judge is a judge of the High Court, and it makes 
no difference whether your Lordship sits in Bankruptcy to try the 
case or as a judge of the Queen's Bench Division dealing with the 
same facts. There is no distinction, and that being so, the old 
authorities have no application now. But the case does not rest 
there. In the authorities cited, the jurisdiction was unlimited; 
the question settled in each judgment was whether it was expedient 
or not to exercise it. The cases of Ex parte Brotmiy In re YateSy 
and JSllis v. Silber^ above quoted, both tend to show not that the 
Court of Bankruptcy has not jurisdiction, but that the jurisdiction 
was limited only by the discretion of the Court. There was com- 
plete jurisdiction if the Court had thought it right to exercise it. 
With regard to the question. Is this a case within section 102 of 
the Bankruptcy Act, 1883 ? The words of the section are, all 
questions "which may arise in any case of bankruptcy coming 
within the cognizance of the Court, or which the Court may deem 
it necessary or expedient to decide for the purpose of doing com- 
plete justice or making a complete distribution of property in any 
such case." The ijyords are very wide and were intended to confer 
unlimited jurisdiction. If there could be any doubt it is com- 
pletely put an end to by the proviso of the section, " provided that 
the jurisdiction hereby given shall not be exercised by the County 
Court for the purpose of adjudicating upon any claim not arising 
out of the bankruptcy which might heretofore have been enforced 
by action in the High Court, unless aU parties to the proceeding 
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1884. consent thereto, or the money, money's worth, or right in dispute. 

In be do6s not, in the opinion of the judge, exceed in value two hundred 

^Ex^i^B ' pounds. The High Court is intended to have jurisdiction to adju- 

Beestt. dicate in a claim not arising out of a bankruptcy, inasmuch as the 

County Court is prohibited. I submit that the present case is one 

in which the Court should exercise jurisdiction. It is a case within 

section 102, whether arising out of a bankruptcy or not. It is 

clearly within the words " doing complete justice." 

J, Linklater in reply : 

The jurisdiction in bankruptcy rests entirely on the Act, and 
this notwithstanding the transfer to the High Court. Section 102 
defines and explains what is the jurisdiction of the Bankruptcy 
Court. It is exactly the same as under the Act of 1869. The old 
Bankruptcy Court had the same rights as now, but its jurisdiction 
was limited as it is now. The words of the section are definite, 
and it says " in bankruptcy.'' The jurisdiction of the Court is the 
same as under the Act of 1869. 

[Cave, J. : I will take time to consider my judgment.] 



June IQth, 

Cave, J. : 

In this case Mr. Beddall moved, on the part of Mr. Beesty^ for 
an order on Messrs. Glyn 8f Co. to deliver up to him the warrants 
of some sheep skins which had been deposited with them by the 
bankrupt by way of pledge to secure advances. The bankrupt 
purchased certain skins, including those in question for Mr. Beestj/j 
for the sum of about 1,750/., of which Mr. Beesty has paid 1,500/. 
The bankrupt has warehoused some of the skins in his own name, 
and subsequently pledged the warrant with Messrs. Olyn 8f Co.^ 
who claim to be entitled to hold them imder the Factors Acts 
imtil their advances have been repaid. Mr. Linklatery who ap- 
peared for them, took a preliminary objection that this Court had 
no jurisdiction to make the order, and, as the case is one of general 
importance, I took time to consider my judgment. 
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The Court of Bankruptcy has exclusive jurisdiction over personal iggi. 
claims against the bankrupt which are proveable in bankruptcy, and i^Tm 
also over the assets of the bankrupt which come into the hands of Lowenthal, 

- ... Ex PABTB 

the trustee to be administered ; and the debtors and the creditors, Bebxet. 
as the parties to the administration in bankruptcy, and the trustee, 
as the person interested with that administration, are subject to 
that jurisdiction. 

The Court of Bankruptcy, by section 72 of the Act 1869, was 
invested with jurisdiction over third parties for the purpose of 
deciding all questions of priorities, and all other questions whatso- 
ever which might arise in any case of bankruptcy coming within 
the cognizance of the Court, or which the Court might deem it 
expedient or necessary to decide for the purpose of doing complete 
justice, or making a complete distribution of property in any such 
case. The jurisdiction so given was, it should be noticed, concur- 
rent and not exclusive, and, moreover, was discretionary, and not 
to be invoked as of right. The cases which were decided upon this 
section established, first, that where by the operation of the law of 
bankruptcy the Court of Bankruptcy had under this section, it 
ought to exercise jurisdiction {Ex parte Brotm, In re Yates, L. E»., 
11 Ch. Div. 148 ; 48 L. J., Bank. 78 ; 40 L. T. 402), unless (in the 
case of a County Court) a large stmount was at stake {JSx parte 
Armitagey In re Learoydy Wilton 8f Co., L. E., 17 Ch. Div. 13 ; 44 
L. T. 262 ; Ex parte P^ice, In re Roberts, L. E., 21 Ch. D. 653 ; 
47 L. T. 402). Secondly, that where the trustee claimed only the 
same right as the bankrupt himself would have had, the Court of 
Bankruptcy, if it had jurisdiction under section 72, ought not to 
exercise it (Ex parte Dickin, In re Pollard ; Ex parte Brown, In re 
Tates). And, thirdly, that the Court of Bankruptcy had no juris- 
diction to entertain personal claims between third parties, or claims 
of property as between third parties, although the decision of such 
question might also decide which of such third parties should prove 
against the bankrupt's estate. It is with the third proposition 
alone that I am now concerned, and I will shortly refer to the 
authorities by which it is supported. In Ex parte Lyons (L. E., 1 
Ch. 494 ; 41 L. J., Ch. 41 ; 26 L. T. 491) the Court of Appeal 
held that the Court of Bankruptcy had no jurisdiction to set aside, 
on the ground that it had been obtained by pressure, a bill of sale 
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1884. given by a debtor who had effected a composition to secure a bill 
In BE of costs of a receiver appointed under the petition for liquidation. 
ExTii^B* ^ *^^* ^^*^^' James, L. J., observed : " The world has already been 
Bbestt. startled at the extent of jurisdiction assumed by the Court of 
Bankruptcy under section 72, and it behoves us to be careful before 
we enlarge it, and before we allow any branch of the Court of 
Bankruptcy to set aside solemn deeds on equitable grounds merely 
because they had their inception in, or were somehow connected 
with, a bankruptcy proceeding. The case does not come within 
section 72, the object of which is to provide a summary remedy 
in matters relating to the distribution of the estate or otherwise 
arising or really connected with bankruptcy proceedings. I 
should be sorry to limit the jurisdiction of the Court as to 
anything which can be said to be a matter incident to the 
bankruptcy proceedings. But it does not follow, because there 
has been a relation between two parties foimded on bank- 
ruptcy proceedings that every dealing between them, having 
any connection with that relation, is drawn within the juris- 
diction of the Court of Bankruptcy." In In re Motion (L. R., 9 Ch. 
App. 192; 43 L. J., Bank. 69; 29 L. T. 757), Selborne, L. C, 
says : " Section 72 gives the Court a very large authority to decide 
such questions as it may be foimd necessary or convenient to 
determine for the proper purposes of the administration in bank- 
ruptcy, but it does not, as we understand it, at all enable the 
Court of Bankruptcy to draw compulsorily within the sphere of its 
jurisdiction property, or the owners of property, not originally 
subject to the administration in bankruptcy." The same language 
is held by James, L. J., in Ex parte Pannelly In re England^ L. R., 
6 Ch. D. 335 ; 47 L. J., Bank. 21. In Ex parte Smith, In re Collie, 
Hopwood 8f Co, alleged that Collie, who subsequently became bank- 
rupt, had bought goods of them by the authority of Smith, WoodSf 
Co,, and sued Smith, Wood 8f Co, for the price, who brought in the 
trustee of Collie as a third party ; and James and Met.lish, L. JJ., 
held that the Court of Bankruptcy had no jurisdiction to try the 
question between Hopwood 8f Co, and Smith, Wood 8f Co, Since 
these cases were decided the Act of 1869 has been repealed, and 
the Act of 1883 substituted for it ; and section 102 of the later 
Act contains the same provisions as that in section 72 of the Act 
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of 1869, with the following addition : — " Provided that the juris- 1884. 
diction hereby given shall not be exercised by the County Court for i^ sb 
the purpose of adjudicating upon any claim not arising out of the Ex^i^ora* 
bankruptcy, which might heretofore have been enforced by action Beesty. 
in the High Court, unless all parties to the proceedings consent 
thereto, or the money or money's worth or right in dispute does not, 
in the opinion of the judge, exceed in value two hundred pounds." 
In my judgment this provision cannot add anything to the juris- 
diction given by the preceding words, but can, at most, only 
regulate the exercise of the jurisdiction where it exists ; and the 
cases which I have cited as establishing the third proposition are, 
therefore, unaffected by it. The question in this case does not, 
in my judgment, arise in the bankruptcy within the meaning of 
section 102, nor is it necessary to decide it for the purpose of doing 
complete justice, or making a complete distribution of the pro- 
perty. The trustee does not 'claim any interest in the property 
in dispute; and although the decision of this question between 
Mr. Beesty and Messrs. Glyn 8f Co. will determine which of them 
is to prove in the bankruptcy in respect of the value of these 
skins, just as the decision of the question in Ux parte Smith 
determined which party was to prove in the bankruptcy for the 
value of the goods sold by Hopwood 8f Co., yet, in my judgment, 
that is not such a question as is referred to in section 102. It 
might with as much reason be said that if a creditor made a claim 
upon a surety for the bankrupt, and the surety alleged that he 
had been discharged by, for instance, time having been given to 
the bankrupt, the Court of Bankruptcy had authority to decide 
that question. The result would be to determine whether the 
creditor or the surety should be the person to prove against the 
estate of the bankrupt. The motion must be refused, but without 
prejudice to any action Mr. Beesty may be advised to bring 
against Messrs. Glyn 8f Co,^ and, under the circumstances, I think 
there should be no order as to costs. The official receiver will 
take his costs out of the estate. 

Motion refused without costs. 

Solicitors : StevenSy Bawtree 8f Stevens for Mr. Beesty. 

Murray y Hutchins 8f Sterling for Messrs. Glyn, Mills 
&0o. 
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In re McALPINE, Ex parte McALPINE. 

Bankruptcy Act, 1883, Section 170. — Liquidation hy Arrangement tmder the 
Bankruptcy Act, 1869 — Sanction of Court or Registrar — Refusal of County 
Court Judge to sanction Resolutions, 

Held : — That in determining whether it shall give sanction to a com- 
position or liquidation by arrangement entered into under Sectionfl 
125 and 126 of the Bankruptcy Act, 1869, in accordance "with the 
provisions of Section 170 of the Bankruptcy Act, 1883, the Court 
or registrar is not bound by the statement of afPairs of the debtor 
put forward and agreed to by the creditors; but that such Court or 
registrar is entitled to inquire into the statement for the purpose of 
seeing whether such composition or liquidation is reasonable and calcu- 
lated to benefit the general body of creditors. 



T 



HIS was an appeal from an order of the learned judge of the 
Wandsworth County Court, reversing an order of the registrar of 
that Court, by which sanction had been given to the resolutions of 
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the creditors of the debtor, McAlpine^ for liquidation of his affairs 1884. 
by arrangement. ixrvK 

On December 13th, 1883, a petition for the Kquidation of his ^^^^' 
affairs by arrangement was jGQed by McAlpine; and on December MoAlpihb. 
28th the first meeting of creditors was held, when, according to the 
statement of affairs put forward by the debtor, it appeared that 
his liabilities amounted to over 17,000/., while the value of the 
assets were estimated at 1,200/. 

At the meeting, however, it was resolved that the statement 
should be accepted, and that the debtor should be discharged ; but 
on the resolutions being submitted to the registrar of Wandsworth 
Coimty Court, an objection was raised on behalf of one Goldsmith^ 
a creditor to the amount of 1,600/., that the resolutions ought not 
to be accepted, (I) because they were not passed in the interests of 
the general body of the creditors ; and (2) because the statement 
of affairs put an excessive value on the assets, which, if realized, 
would show an estate of practically no value. 

On March 31st, 1884, notwithstanding these objections, the 
resolutions were registered by the registrar, with the exception that 
the debtor was not allowed his discharge. 

This order of the registrar was subsequently reversed by the 
learned County Court judge; and aga^st the decision of the 
learned judge, reversing the registrar's order, the present appeal was 
lodged. 

Asquith for the appellant: 

These proceedings were proceedings under the Bankruptcy Act, 
1869 ; and unless the recent Act of 1883 makes any special pro- 
visions to the contrary, they ought to be governed by the Act of 
1869. Section 170 of the Bankruptcy Act, 1883, applies without 
doubt to this case. By that section it is provided that, " after the 
passing of this Act, no composition or liquidation by arrangement 
under sections 125 and 126 of the Bankruptcy Act, 1869, shall be 
entered into or allowed without the sanction of the Court or re- 
gistrar having jurisdiction in the matter ; such sanction shall not 
be granted imless the composition or liquidation appears to the 
Court or registrar to be reasonable, and calculated to benefit the 
general body of creditors." Under the Bankruptcy Act, 1869, the 
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1884. statement of affairs must be taken as condnsiYe after registration ; 

Ii, BB and I submit that, under section 170 of the new Act, it is the 

^^^^^^^ only material which the registrar has to go upon, and that he is 

MoAlpinb. not entitled to go behind it. 

[Cave, J. : How can he exercise the discretion given him if 
that be so?] 

The ground of objection may be apparent on the fa.ce of the 
statement. 

(AfSdavits were then read with regard to the value of the assets 
disclosed.) 

In the case of In re Webby Ex parte Walter (L. E., 2 Ch. Div. 
326 ; 45 L. J., Bank. 105 ; 34 L. T. 701), under the Act of 1869, 
it was decided, that " the meaning of Eule 301 of the Bankruptcy 
E)Ules, 1870, is, that on the presentation of a special resolution for 
liquidation by arrangement to the registrar for registration, the 
passing of the resolution is conclusive evidence that the debtor's 
statement of affairs is sufficient ; and the registrar has no power to 
inquire into the sufficiency of the statement. If, however, it is 
clear ex facie that the statement produced by the debtor is one which 
the majority of the creditors could not have accepted bond fide in 
the interest of the creditors, this may be taken as an objection to 
the registration of the resolution ; but it cannot be raised after 
registration. If the statement is a fraudulent one, the proper 
course for a dissentient creditor to take is to move, after the 
resolution has been registered, to have the registration vacated. 
And in Ex parte Hope^ In re Hope (L. E., 9 Ch. Div. 398 ; 47 
L. J., Bank. 78 ; 38 L. T. 762), per James, L. J. : " That the 
effect of Eule 301 of the Bankruptcy Eules, 1870, is to make the 
creditors, if they act bonA fide^ the sole judges whether the debtor 
has given sufficient information as to his affairs." These cases 
certainly tend to show that the registrar and the County Court 
judge were not entitled to go behind the statement of affairs. At 
any rate I submit that it lies on the creditor to show conclusively 
that if the debtor is driven into bankruptcy it will be more ad- 
vantageous for the general body of the creditors than if the liquida- 
tion arrangement was carried out. 
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Daniel Jones contra : 188*. 

The Bankruptcy Act, 1883, was specially framed to guard __^f ^ 
against the many hardships which were found to arise under the Ex pabte 
Act of 1869. Under the Act of 1869 the creditors were completely ° ^^^' 
masters of the situation, and the result of this was anything but 
satisfactory. In this case the statement of affairs is altogether 
misleading. The creditors will only get about 2\d, in the pound if 
the liquidation is allowed. There are several cases which show that 
it has always been considered a wrong course of procedure to pass 
resolutions for liquidation where the assets are trifling, as they 
certainly are in this case. In Ex parte Aaronson, In re Aaromon 
(L. E., 7 Ch. Div. 713 ; 47 L. J., Baok. 60 ; 38 L. T. 343), the 
Court of Appeal decided that " a debtor who has practically no 
assets distributable among his creditors is not entitled to file a 
liquidation petition ;" and, further, " that resolutions for a liquida- 
tion by arrangement passed under such circumstances ought not to 
be registered, even though they do not include a discharge to the 
debtor." I would also refer to the case of In re Staff (L. E., 
20 Eq. 775 ; 44 L. J., Bank. 137 ; 32 L. T., N. S. 40), and to the 
case of Ex parte Ball (L. E., 20 Ch. Div. 670 ; 51 L. J., Ch. 911 ; 
47 L. T., N. S. 213), to the same effect. 

Asquith in reply. 

Cave, J. : 

This is an appeal from a decision of the judge of the Wands- 
worth County Court, by which he reversed a decision of the regis- 
trar of the same Court sanctioning certain resolutions for the 
liquidation of the affairs of the debtor by arrangement. Section 
170 of the Bankruptcy Act, 1883, rendered this sanction neces- 
sary, and it is there provided that " such sanction shall not be 
granted unless the composition or liquidation appears to the Court 
or registrar to be reasonable and calculated to benefit the general 
body of creditors." Under the Bankruptcy Act, 1869, a very 
large discretion was allowed to the creditors in such circumstances. 
It is generally acknowledged, however, that the working of the 
old Act in matters of this kind was anything but satisfactory, and 
to guard against the evils which were found to prevail the provi- 

M.B. K 
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1884. sions contained in section 170 of the new Act were inserted, to 
Inm come into operation on the passing of that Act. Dealing with 
^^^^™» the objection which has been raised that the registrar was bound 
MoAlfine. by the statement of alPairs, I am clearly of opinion that it cannot 
be maintained. I fail to see how it is possible for the registrar to 
exercise his discretion without knowing the exact condition of the 
estate. It was urged that under the liquidation the creditors will 
get all they could obtain by bankruptcy proceedings. I do not 
think this is a suflBcient answer ; for by section 170 quite a dif- 
ferent complexion is put on the circumstances. I am of opinion 
that the County Court judge, in thinking that it was his duty to 
inquire into the statement of afFairs, was perfectly right. Further, 
looking at the statement itself, I must say that there is every 
indication that the creditors were friendly to the debtor, and that 
it was meant to delude the Com't into the belief that there was a 
substantial estate. I am always unwilling to overrule a County 
Court judge unless I am sure that he is wrong. In the present 
case I am quite sure that the County Court judge was right, and 
the appeal must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Wells for the appellant. 

8. F. Tat/lor for the respondent. 

Cases reUed upon or referred to :— 

In re Webb, Ex parte Walter, L. E., 2 Ch. Div. 326 ; 45 

L. J., Bank. 105 ; 34 L. T. 701. 
Ex parte Sope, In re Hope, L. E., 9 Ch. Div. 398 ; 47 L. 

J., Bank. 78 ; 38 L. T. 762. 
Ex parte Aaronson, In re Aaronson, L. R., 7 Ch. Div. 713; 

47 L. J., Bank. 60 ; 38 L. T. 343. 
Ex parte Staff, In re Staff L. E., 20 Eq. 775; 44 L. J., 

Bank. 137 ; 32 L. T. 40. 
Ex parte Ball, L. E., 20 Ch. Div. 670 ; 51 L. J., Oh. 911 ; 

47 L. T. 213. 
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In re W. and J. LUDFORD. Ma. Jubtiob 

Gate. 

Banhruptcy Act, 1883, Section 97 and Section 46.— Special Case—'' Costa of 1^^*- 

Execution^'' — Poundage, jr^^ U^ 

Held : — That the meaning to be attached to the words " costs of the 
execution" in Sub-section (1) of Section 46 of the Bankruptcy Act, 1883, 
is different to the meaning to be attached to the same words in Sub- 
section (2) of the same Section. Under the words " costs of the execu- 
tion" in Sub-section (1) the sheriff is not entitled to ** poundage." 



T: 



HIS was a special case stated by the learned judge of the 
Birmingham County Court imder section 97 of the Bankruptcy 
Act, 1883. 

Section 97 (3) provides, that " if any question of law arises in 
any bankruptcy proceeding in a County Court which all the parties 
to the proceeding desire, or which one of them and the judge of 
the County Court may desire, to have determined in the first 
instance in the High Court, the judge shall state the facts in the 
form of a special case, for the opinion of the High Court. The 
special oorse and the proceedings, or such of them as may be re- 
quired, shall be transmitted to the High Court for the purposes of 
the determination." 

The facts of the present case were as follows : — 

On January 17th the sheriff of Warwickshire (in the present 
case called the respondent) levied on the goods of the debtors by 
virtue of a writ oifi.fa. bearing date the preceding day. 

On January 20th a petition in bankruptcy was filed by the 
debtors; and on January 21st the sheriff delivered possession of 
the goods seized to the official receiver in accordance with the pro- 
visions of section 46 of the Bankruptcy Act, 1883. 

The question for the opinion of the Court was whether the 
sheriff was entitled to the simi of 4/. 12s. 6d, for poundage or not. 

The case was stated by the official receiver (herein appearing as 
the appellant) with the consent of the sheriff. 

k2 
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• 18S4. M. D. Chahners for the official receiver : 

Iw BB W. ASD The qnestion turns upon the meaning of the words " costs of the 
execution " in section 46. These words are used both in sub-sec- 
tion (1) and sub-section (2) of that section. But I submit that the 
meaning to be placed upon them in the two sub-sections is not the 
same. Thej are used in different senses in each sub-section. Sub- 
section (1) deals with cases '' where the goods of a debtor are taken 
in execution and before the sale thereof," &c. There is no sale. 
Poundage does not become due until there has been a sale. It is 
of the nature of payment by results. In Miles v. Harris (L. E., 
12 C. B., N. S. 550), it was decided that " the sheriff is not entitled 
to poundage where, after seizure and before sale, the judgment 
and all subsequent proceedings are set aside for irregularity." 
In Mortimore v. Cragg (L. E., 3 C. P. Div. 216 ; 47 L. J., C. P. 348 ; 
38 L. T. 116), it appears that " a sheriff, who by compulsion of 
a writ of fi. fa.^ recovers the amount of a judgment debt, is 
entitled to poundage, although after seizure he is paid out by the 
execution debtor without a sale of any portion of the goods 
seized." In that case the sheriff recovered the amount. Also in 
In re Craycraff^ Ex parte Broicning (L. E., 8 Ch. Div. 596 ; 47 
L. J., Bank. 96 ; 38 L. T. 364), it was held that " the facts of there 
having been no sale, and the liquidation of the debtor, did not 
affect the right of the sheriff to be paid by the trustee the neces- 
sary expenses of possession and of preparing for sale." .Nothing 
is said as to poundage. 

E. Cooper Willis ^ Q,C» {Macaskie with him), for the respondent: 

In ordinary cases I admit that if poundage is to be payable, 
the execution must bear some fruit. Under the new Act, however, I 
contend the position of the sheriff is improved. In sub-section (2) 
of section 46, it is admitted that the words "costs of the execution" 
include poundage. That is where a sale has taken place. The 
question is whether the words " costs of the execution " are used in 
the same or in a different sense in two sub-sections, one imme- 
diately following the other. 

[Cave, J. : Why should the sheriff be in a better position, in 
the present case, than when the writ is set aside for irregularity ? 
On what scale ought the poundage to be ascertained P] 
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There is no difficulty as to that in this case. Further, I submit 1884. 
that the words " costs of the execution" have heen explained in the In bk W. uro 
case of Armitage v. Jessop (L. E., 2 C. P. 12), where it was held ' to^w>- 
that " a plaintiff who recovers a debt not exceeding 20/., although 
deprived of costs by force of the County Courts Acts, is nevertheless 
entitled to levy poundage fees and expenses of execution in 
addition to the sum recovered, under the 123rd section of the 
Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76)." Here 
poundage is included. 

Macaskie followed. 

Cave, J. : 

In this case I am of opinion that the argument put forward 
on behalf of the official receiver must prevail. As a general 
proposition of law it is beyond question that the execution 
must be of some value, and bear some fruit if poundage is to be 
payable. In other words, the sheriff is entitled to poundage only 
where he has obtained the money and can hand it over to the 
execution creditor. The sheriff may have got the money either by 
sale or by the debtor paying the sum due, and in either case he 
would be entitled to poimdage. But I am of opinion — and I know 
of no case, and none has been quoted to me, to alter my opinion — 
that until affairs are in that position the sheriff is not entitled to 
poimdage. Section 46, sub-section (1), says, " Where the goods of 
a debtor are taken in execution, and before the sale thereof, notice 
is served on the sheriff that a receiving order has been made against 
the debtor, the sheriff shall on request deliver the goods to the 
official receiver or trustee imder the order, but the costs of the 
execution shall be a charge on the goods so delivered, and the 
official receiver or trustee may sell the goods or an adequate part 
thereof for the purpose of satisfying the charge." 

The meaning is plain, that if a notice of a receiving order having 
been made is served on the sheriff before sale he is not entitled to 
poundage ; while by sub-section (2), where the goods are sold and 
the sheriff has realised the money by the sale, he is entitled to 
poundage. Mr. Willis urged that the intention of the new Act 
was to improve the position of the sheriff. Doubtless this is so, 



184 BANKBTJPTCY EEPORTS. 

1884. and it is done by sub-section (2). To my mind, also, a valid 
In bb W. and reason is afforded for the distinction in the fact that where the 
UDTOBD. gQQ(ja Qj,Q actually sold, the amount of the poundage can be readily 
ascertained. Where goods are not sold in many cases there would 
be much diflSculty in ascertaining this. The intention of the 
legislature is clearly that under sub-section (1), where the goods 
are not sold, poundage is not payable ; and under sub-section (2), 
where the goods are sold, the sheriff shall be entitled to poimdage. 
Now as to the costs 

M. D. Chalmers : 

I may tell your Lordship that the present is a test case, and the 
official receiver does not press for costs. 

Solicitors: The Solicitor to the Board of Trade for the official 

receiver. 
Taylor J Hoare 8f Co. for the sheriff. 

Oases relied upon or referred to : — 

Miks V. Sarrisy L. E., 12 0. B., N. S. 550. 

Mortimore v. Cragg^ L. E., 3 0. P. 216 ; 47 L. J., 0. P. 

348 ; 38 L. T. 116. 
In re Craycraft^ Ex parte Browning ^ L. E., 8 Oh. Div. 596 ; 

47 L. J., Bank. 96 ; 38 L. T. 364. 
Armitage v. Jesaop, L. E., 2 C. P. 12. 
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PSACTICE. 

In KB J. PEAROE, Ex parte THE BOARD OF TRADE. ^Bbfob. 

' MB. JXTSnOB 

Cayb. 

Bankruptcy Utiles, 1883, Bule 78 — Application for Substituted Service of Notice 1884. 

of Motion to commit. 



T, 



HIS was an ecc parte application on behalf of the Board of 
Trade for leave to have substituted service of a notice of motion to 
commit one JST. Bretty a trustee in the bankruptcy of J. Pearce. 

On April 7th an order was made by the Court directing 
JST. Brett and H. A. Dubois^ as such trustees in the bankruptcy of 
Pearcey to pay into the Bankruptcy Estates Account at the Bank 
of England, within fourteen days, the sum of £158 : 125. 9t/., 
undistributed funds and dividends remaining in their hands, in 
accordance with the provisions of section 162 of the Bankruptcy 
Act, 1883. (See ante, p. 56.) 

On May 26th, the case was again before the Court, and 
adjourned in order that personal service of the notice of motion 
might be proved by affidavit. (See ante, p. 111.) 

It having been found impossible, as asserted by the Board of 
Trade, to effect personal service in the case of Brett, leave for 
substituted service was now asked. 

Jf. D, Chalmers for the Board of Trade : 

Rule 78 of the Bankruptcy Rules, 1883, provides, with regard 
to applications to commit, that " subject to the provision of 
section 102 of the Act, upon the filing of such application, the 
registrar shall fix a time and place for the Court to hear the 
application, and shall issue a notice to be served by an officer or 
high bailifE of the Court personally on the person sought to be 
committed three days at least before the day of hearing the 
application, unless the Court shall, by order upon good cause 
shown, direct service of the notice to be made in some other 
manner, in which case it shall be served, together with a copy of 
the order, in the manner so directed." Provided that I can satisfy 
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1884. your Lordship that it is impossible to effect personal service, I 
j^^ submit that on the tenns of this Eule 78, I am entitled to an 
•jjj^^^' order directing substituted service. 

OF Tbadb. [Cave, J. : There is no doubt that in such a case I could order 
substituted service.] 

Counsel then read (1) an affidavit of one Grillett, describing 
himself as a clerk in the employment of the Board of Trade, in 
which it was stated that he had on several occasions been to the 
office of Brett and failed to find him : that no one was there but a 
clerk, who said he did not know where Brett was, but he believed 
that he was at present in Paris : that he had also seen a house- 
keeper, who refused to give Brett's address. (2) An affidavit of 
one Crowhurst, which stated that Brett was in Court, on April 7th, 
at the time when the order for payment was made. 

Cave, J. : 

It appears to me that the words in the first affidavit " refused to 
give me his address " are somewhat ambiguous. The housekeeper 
might not know the address. The words at any rate are con- 
sistent with ignorance. Before I give leave for substituted service 
I must be satisfied that a man knows that an attempt is being 
made to effect service, and is intentionally keeping out of the 
way. There is a presumption that this is so in the present case, 
but there seems to have been no inquiry made at his place of 
residence. The man's residence might doubtless be found without 
much trouble, and inquiry should be made there. I am not 
satisfied at present that it is a case where leave for substituted 
service should be given. 

Motion adjourned. 

Solicitor : The Solicitor to the Board of Trade. 
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In re MITCHELL, Ex parte CUNNINaHAM. ^PS^^ OF 

' APPEAL. 

Befobb 

Bankruptcy Adj 1883, Section 6, Subsection 1(d) — Domicil of Deotor — Officer Baooallat 

in British Army serving out of England, L. J., 

Cotton, L. J., 

Held: (1) That Section 6, Sub-section 1 (d) of the Bankruptcy Act, Lnn)Mnr,L.J. 
1883, which provides that a creditor shall not be entitled to present a 1884. 

bankruptcy petition against a debtor, unless such " debtor is domiciled t,)^7^8 
in England, or, within a year before the date of the presentation of the 
petition, has ordinarily resided or had a dwelling-house or place of 
business in England" must be taken to mean domiciled in England as 
distinguished from Scotland or Ireland. 

(2) That the onus of proof of the domicil is, in the first instance, on the 
creditor presenting the petition. 

(3) That it is not sufl&cient, in order to throw the onus of proof on the 
other side, for the petitioning creditor to show that the debtor is an ofl&cer 
in the British Army on actiye service out of England, and belongs to a 
regiment the head-quarters of which are in England, and bears an 
English name. 

(4) A Scotchman or an Lishman does not lose his domicil of origin by 
accepting a commission in the English army, {Yelverton^s Case, 29 
L. J., P. & M. 34, followed.) 



T 



HIS was an appeal from a decision of Mr. Registrar Hazlitt 
dismissing a bankruptcy petition presented by Cunningham against 
the debtor Mitchell. 

The debtor is a lieutenant-colonel in the Engineers, at Guern- 
sey, and in command of the Ghiemsey district, against whom 
a judgment for a sum amounting, with costs, to 185/. had been 
obtained. 

This sum not having been paid, application was made for a 
bankruptcy notice on January 2nd last, and leave to serve such 
bankruptcy notice in Ghiemsey was granted by Mr. Registrar 
PepySy the time limited for the debtor to respond being fourteen 
days after service upon him. 

This bankruptcy notice, it was alleged, was duly served by one 
Mesurier, and the time limited imder it expired on February 2nd. 
No notice being taken of it by Colonel Mitchell, a creditor's peti- 
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1884. tion ty Ctmningham was presented on March 7th, describing the 

l^Tra: debtor as of Fort George, Guernsey, and was supported by affida- 

^p^CT ^^® ^^ Cunningham and Mr. Kiell, his solicitor, stating that the 

CuifNiNOHAic, debtor was lieutenant-colonel in the Engineers, and was, to the 

best of their knowledge and belief, domiciled in England ; that the 

head-qu€upters of the Royal Engineers was at Chatham ; and that 

the debtor resided at Glendower Mansions, South Kensington. 

This petition was also, as was alleged, served by Mesurierj sixteen 

days being allowed by the debtor to respond. 

A short time before the hearing, however, a letter was received 
from Leicis 8f LeunSy the debtor's solicitors, stating that "no 
bankruptcy notice or petition had been served on Colonel 
Mitchell," and the hearing was in consequence adjourned from 
April 4th to May 2nd, for the purpose of a further affidavit being 
made by Mesurier as to the way in which he had effected per- 
sonal service. This affidavit had been answered by Mitchell^ on 
April 29th. 

The hearing of the petition came on before Mr. Registrar 
Hazlitt on May 2nd, and two points were raised by Messrs. Letois 
Sf Lems on behalf of the debtor, the first dealing with the ques- 
tion of personal service, the second that the debtor did not come 
within the provisions of section 6, sub-section 1 (d), of the Bank- 
ruptcy Act, 1883. 

The petition was dismissed, and the creditor now appealed. 

Lyon for the appellant : 

The real point in dispute is under section 6, sub-section 1 (d), of 
the Bankruptcy Act, 1883. That section says that a creditor 
shall not be entitled to present a bankruptcy petition against a 
debtor unless " the debtor is domiciled in England, or, within 
a year before the date of the presentation of the petition, has 
ordinarily resided or had a dwelling-house or place of business in 
England." I submit that Colonel Mitchell was domiciled in 
England. A Scotch officer entering the English army acquires 
an English domicil. He might perhaps retain his first domicil 
for some purposes. 

[Baggallay, L. J. : a man cannot have two domioils. That 
theory is exploded.] 
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I would call your Lordships' attention to the case of Brown v. 1884. 
Smith (15 Beav. 444), and also to Forbes v. Forbes (23 L. J., C. i^Tva 
724), where the decision was, that " by an engagement to serve, ^^^^ 
and actual service in India under a commission in the Indian Cuwminohaic. 
army, a person who had by origin a Scotch domioil acquired an 
Indian or Anglo-Indian domioil in the place of his domicil by 
origin, and that although he had real estate in Scotland." 

[Cotton, L. J. : No doubt thirty years ago there were many 
conflicting cases.] 

[Bagqallay, L. J. : In Yelverton^s Case {Yelverton v. Yelverton, 
29 L. J., P. & M. 34), it was decided that " an Irishman who 
never resides in England does not, by enlisting in a regiment 
the head-quarters of which are in England, acquire an English 
domicil, so as to make him subject to the jurisdiction." (In that 
case the head-note is : " P"., tvhose domicil of origin teas Ireland^ 
came over to England when a minor for the purpose of receiving 
a military edtwation ; obtained a commission in the Royal Artillery ^ 
and was afterwards stationed in Scotland, The head-quarters of 
the Royal Artillery have always been in England, T, subsequently 
married in Scotland i., whose domicil of origin was England, and was 
afterwards re-married to her in Ireland according to the rites of the 
Roman Catholic Church. The parties cohabited together at various 
places in Scotland, England and France until April, 1858, when Y. 
deserted L» in France, and returned to Scotland, where he had since re- 
mained, refusing to cohabit with L,, and subsequently in Scotland re- 
married another woman. Seld, in a suit by L.for restitution of conjugal 
rights, that as Y. was a foreigner by origin, had never acquired an 
English domicil, and had never resided in England, except temporarily, 
and was not in England at the commencement of the suit, that he was 
not subject to the jurisdiction of the Court.) Your theory is that by 
Colonel Mitchell entering the Engineers, the head-quarters of which 
is at Chatham, he acquired an English domicil. The decision in 
Yelverton^s Case is that he "had never acquired an English 
domicil."] 

I submit that the domicil of origin remains to this extent; if 
a man resigns service in another army his domicil of origin reverts. 

[Cotton, L. J. : A man does not abandon his domicil without 
changing his residence.] 



CUNNINOHAIC. 
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1884. [LiNDLEY, L. J. : Can you show us that TelvertorCa Case is 

^P^ overruled ? if not, it seems certainly against you.] 

MiTOHELL, 

,ExpA BTB Counsel also referred to the cases of Hodgson v. BeauchesnCy 
12 Moo. P. C. Cas. 285; Somerville v. Somerviile, 5 Ves. 749; 
and the case of Sir Charles Douglas (Ommaney v. Bingham j 
before the House of Lords, March 18th, 1796), therein cited. 

[Cotton, L. J. : If you have any case hy which you can show 
that a Scotchman entering the English army loses his domicil in 
Scotland, we shall be glad to hear it.] 

Further, I submit that Colonel Mitchell^ being an officer in the 
British army, must primdL facie be regarded to be English. All 
that Colonel Mitchell says in his affidavit is, " I have been in the 
Engineers since 1855, and have resided in Ghiemsey as com- 
mandant of the district since 1881. I was not resident, nor have 
I within a year before the petition was presented had a residence, 
in England. I temporarily stayed at an hotel in Griendower 
Mansions, South Kensington." I also submit that in section 6, 
sub-section 1 (d), the word "ordinarily" goes with "resided" 
only ; the words " had a dwelling-house " would catch temporary 
residence. 

[Cotton, L. J. : The evidence is that it is an hotel; a man who 
comes up to town for a month cannot be caught.] 

Sidney Woolf for the debtor, was not called upon. 

Baggallay, L. J. : 

This is an appeal from a decision of Mr. Registrar Hazlitty dis- 
missing a bankruptcy petition presented against Colonel Mitchell 
the debtor. To the petition there were two grounds of objection. 
First, that personal service had not been effected. It is not 
necessary to say more of this now. If the other objection had not 
been maintained, I think it would have been necessary to hear 
more on this point, as I think the evidence was incomplete. The 
second objection was founded on section 6, sub-section 1 (d), of the 
Bankruptcy Act, 1883, which says that a creditor shall not be 
entitled to present a petition unless " the debtor is domiciled in 
England, or within a year before the date of the presentation of 
the petition has ordinarily resided or had a dwelling-house or place 
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of business in England." It appears to me that it has not been 1884. 
established that the debtor within a year has "ordinarily resided or iw be 
had a dwelling-house or place of business." But the question expabtb' 
remains, Is the debtor domiciled in England? It is for the Oukjsisqsam, 
person petitioning to show this. All we learn is that the debtor 
bore a name of the subject of the Queen, and also primd facie held 
a commission in the English army. He might do that without 
being domiciled in England. He might be a Scotchman or 
Irishman, and in either case would come within the domicil 
question. Now it was argued that the mere fact of serving the 
Queen gives him a domicil in England although his domicil of 
origin was Scotch or Irish. It appears to me that the rules of 
service may be laid down imder three heads : (1) A subject of the 
Queen entering the military or naval service of a foreign power 
acquires the domicil of the foreign power : (2) A subject of the 
Queen, Scotch or Irish, entering our own service of the Queen, 
and then he would not lose his domicil of origin: (3) Anoma- 
lous cases arising under the old East India Company, which 
would not now arise. No doubt these cases are anomalous. 
I am of opinion that the second of the above rules is applicable 
to the present case. Whatever was his original domicil he was 
a subject of the Queen; when he entered the service he did 
not abandon that domicil. Upon that ground I think that the 
decision of the registrar was right. Hodgson v. Beauchesne was a 
most peculiar case. I am of opinion that the appeal must be 
dismissed. 

Cotton, L. J. : 

I entirely agree with the view just expressed. The point turns 
oji section 6, sub-section 1 (d). It is not suggested that the 
debtor " ordinarily resided" in England. It is suggested that he 
had " a dwelling place." It turns out to be an hotel. A man 
might perhaps ordinarily reside at an hotel, but merely coming up 
to an hotel temporarily would not have this effect. Then with 
regard to the question of domicil. I am of opinion that the onus 
of proof is on the petitioner. Domiciled in England means as 
distinct from Scotland or Ireland, as well as from other countries. 
The term England is sometimes used not so strictly, but in my 
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1884. opinion it is used strictly here. It is suggested that the debtor, 
Ih bb being in the Engineers, the head-quarters of which is at Chatham, 
^^^^ would make an English domicil. That is erroneous. Here there 
CuHNiwaHAic. ifl no evidence of any residence of the debtor in England. All we 
know is that he has a conmiission in the English army, and is per- 
forming his duties in the Channel Islands. It is a mistake to say 
that a Scotchman accepting a commission in the English army 
changes his domicil. The matter was decided in Telcerton v. 
Yekerton and other cases. I am clearly of opinion that the regis- 
trar was right. 

LiNDLEY, L. J. : 

I am of the same opinion. It is clear that Colonel Mitchell 
had not " ordinarily resided or had a dwelling-house or place of 
business in England." But it is said he was "domiciled in 
England." The first question I will deal with is the burden 
of proof. I think that is on the petitioner. Another question is 
whether a Scotchman or an Irishman by entering the English 
army becomes English in respect of domicil. It is an entire 
mistake to suppose so. The question was clearly established in 
YeltertorCs Case and other cases. The old cases of Anglo-Indian 
domicil are anomolous and exceptional : they only served to 
confuse the English law of domicil. The appeal must be dis- 
missed with costs. 

Appeal dismissed tcith costs. 

Solicitors : J?. -B. Kiell for the appellant. 

Letvis 8f Letcis for the respondent. 

Cases relied upon and referred to : — 

Brown v. Smithy 15 Beav. 444. 
Forhes v. Forhes^ 23 L. J., C. 724. 
Yekerton v. Yekerton^ 29 L. J., P. & M. 34. 
Hodgson v. BeauchesnCj 12 Moo. P. C. Cas. 285. 
Somermlle v. SomervillCj 5 Ves. 749. 
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In beCLAEKE and Another, Ex parte CLAEKE and Another. COURT OF 

' APPEAL. 

Bankruptcy Act, 1883, Section 18 — Scheme of Arrangement — Discharge of the b^q^^u^y 

Debtors left to the Discretion of the Committee of Inspection — Refusal of . L. J., 

Court to approve Schema, Cotton, L. J., 

LnmLET, L.J, 

Li a case where a scheme of arrangement of the debtor's affairs, duly 1884. 

agreed to and confirmed by the creditors in accordance with the pro- TfiZTia 
visions of Section 18 of the Bankruptcy Act, 1883, contained a clause to 
the effect that "the debtors shall be discharged when the committee of 
inspection so resolve," 

Held : That such provision dealing with the discharge of the debtors 
was unreasonable, and not in accordance with the intention and scope of 
the Act ; and that a scheme containing such a provision ought not to be 
approved by the Court, even though the debtors themselves asked that 
such approval should be given. 



T 



HIS was an appeal from a decision of Mr. Eegistrar Murray 
refusing to approve a scheme of arrangement in respect of the 
affairs of the debtors, C, and O. Clarke. 

The case raised a question of considerable importance with regard 
to schemes of arrangement as allowed by the Bankruptcy Act, 1883, 
in lieu of bankruptcy. 

The debtors, Clanssa and George Clarkey were bookbinders carrying 
on business in Friar Street, Doctors' Commons, imder the title of 
Weatleys 8f Co,, and had recently presented a bankruptcy petition. 

At the first meeting of creditors resolutions were passed which 
provided that the estate should vest in a trustee thereby appointed, 
and that the business should be carried on under the direction of a 
committee of inspection consisting of three creditors, with full 
powers of sale. It was also resolved that the debtors should give 
every assistance to the creditors in realizing the property and in 
carrying on the business, and by paragraph (9) of the scheme, 
" that the debtors shall be discharged when the committee of in- 
spection so resolve." 

This scheme was unanimously accepted by the creditors, and con- 
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18S4. firmed at a sabseqnent meeting, as required bj section 18, sab- 
Is BB Claske section (2), of the Bankmptcy Act, 1883, and application was made 
^^Ex Pi^n^ ^ ^^® Court for its approval. 

^^^i^^^^ In the report of the official receiver, which was then read, how- 
ever, it was stated that, having regard to section 28 of the Act, he 
had no reason to believe that the debtors had committed any mis- 
demeanour under the Act, or under Part 2 of the Debtors Act, 1869, 
and that nothing had come to his knowledge which could lead him 
to believe that the debtors had committed any of the offences 
referred to in sub-section (3) of section 28 of the Bankruptcy Act, 
1883. 

At the same time the official receiver pointed out that by para- 
graph (9) of the scheme the debtors were only to be discharged 
" when the committee of inspection so resolve ; " and he further 
submitted to the Court that, under the provisions of the Bank- 
ruptcy Act, 1883, the creditors had no power to suspend or grant 
the discharge of the debtor, and that the power was one which 
ought not to be conferred on the committee of inspection. 

The learned registrar, after adjourning the matter for a week 
for consideration, delivered judgment on May 28th last, in which, 
after pointing out the fact that " if the Court should come to the 
conclusion that such a resolution was beyond the power of the 
creditors to pass, then, however beneficial to the creditors the 
scheme might be in other respects, the Court would not be at 
liberty to alter the substance of it by eliminating the objectionable 
clause, but would have to refuse its sanction to the scheme in its 
entirety as provided by Rule 162 of the Bankruptcy Eules, 1883." 
He went on to say, " that on the approval of the composition or 
scheme, which is in effect a substitution for bankruptcy, the debtor 
gets what is equivalent to a discharge in case he had been adjudi- 
cated a bankrupt." 

On the grounds, therefore, that such approval by the Court of 
a scheme of arrangement under section 18 of the Bankruptcy Act 
had the effect of giving an equivalent to a discharge to the debtor, 
and that in this particular case the creditors had taken upon them- 
selves to suspend the discharge, the resolution was ultra viresy and 
the scheme could not be confirmed. 

From this decision the debtors now appealed. 
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Sidney Wool/ for the appellant debtors. 1884. 

These resolutions were unanimously passed and were confirmed In be Clarki 
as required. When application for the approval of the Court was ex pabtk ' 
asked for, the usual report of the official receiver was read in accord- ^^J[^J^^^^ 
ance with sub-section (5) of section 18 of the new Act. That 
report was altogether favourable ; there was no misconduct on the 
part of the debtors ; but the official receiver called attention to 
par. (9) of the proposed scheme, by which the discharge of the 
debtors is only to be given " when the committee of inspection so 
resolve :" and on the ground that this clause was ultra vires, the 
registrar refused approval. I submit that there is nothing in the 
Act to prevent a creditor and a debtor from entering into an 
arrangement of this kind which gives power over future assets. 
Section 18 of the Bankruptcy Act, 1883, is very general in its terms — 
sub-section (1) speaks of a scheme of arrangement; but there is 
nothing in the Act to say what the scheme may or may not 
contain. It is true that sub-section (6) of section 18 says : " If the 
Court is of opinion that the terms of the composition or scheme 
are not reasonable, or are not calcidated to benefit the general 
body of creditors, or in any case in which the Court is required 
under this Act where the debtor is adjudged bankrupt to refuse 
his discharge, the Court shall, or if any such facts are proved as 
would under this Act justify the Court in refusing, qualifying, or 
suspending the debtor's discharge, the Court may, in its discretion, 
refuse to approve the composition or scheme." But it is ridicu- 
lous to suppose that a scheme which provides for present and 
future assets is "not calculated to benefit the general body of 
creditors." The discretion given to the Court is a judicial discre- 
tion. Under sub-section (6), the question is, whether by the Act 
there is anything to prevent the creditors agreeing with the debtor 
that, instead of their adjudicating him a bankrupt, he will make 
over on their behalf to a trustee all his present and all his future 
property until such time as the creditors shall agree. If the 
debtors objected to the suspension of their discharge it might be 
different, but in a case like the present I am at a loss to under- 
stand what the objection can be. 

[Baggallay, L. J. : The point seems to be that the paragraph 

M.B. L 
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1884. objected to takes the power of granting the discharge from the 
In bb Clibxb Court and gives it to the creditors.] 

AND AnOTHSB| 

Clabkb iND T^® Court has nothing to do with it. There is no bankruptcy. 
AwoTHBB. jf gQ^ section 28 would apply, and then discharge would come in. 

[Cotton, L. J. : I do not know whether, if the creditors do not 
make up their minds to take the property and give the discharge, 
the matter must not go into bankruptcy.] 

The section does not say so specifically. All that this resolution 
provides is that the release shall be at a date subsequent to the 
approval of the Court. 

[Cotton, L. J. : Is there any provision that the creditors could 
call a meeting at a future time in order to give the release, at any 
rate so as to bind absent and dissentient creditors ?] 

I submit so. The object is that the after-acquired property 
may vest in the trustee. The Court has no power over the dis- 
charge of a debtor in case of a composition. 

* 

[Cotton, L. J. : The principle of the decision appealed against 
is, that if there is to be a discretion as to discharge in the future, 
that must be in the Court, and not in the creditors, and it must be 
in a bankruptcy.] 

The words of section 18, sub-section 1, are the widest. If once 
limits are to be introduced, it will be most objectionable and 
dangerous. In this case the members of the committee of inspec- 
tion were persons well qualified to form a proper judgment : they 
were not friends of the debtors. I submit that there is nothing in 
the Act to prevent an arrangement of this kind being made. 

Bigham, Q.C, {M. D, C%a/:m^rs with him), for the official receiver: 

. My proposition is that the new Act meant that there should be 
two ways in which a man could get his discharge (1) bankruptcy, 
or (2) a scheme approved by the Court ; and as soon as a scheme 
is approved he gets his discharge. It was never intended that the 
power of the Court over discharge should be removed to an irre- 
sponsible body : that would be holding a rod over a man for the 
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whole of his life. By the Act, section 4 deals with acts of bank- 1884. 
ruptcy ; section 5 deals with the mating of the receiving order ; i^ bb Clabkb 
then foUows the meeting of creditors by section 15, and the ^^exp^ot^ 
public examination of the debtor by section 17 ; while section 18 Clab^^hd 
provides how a composition or scheme is to be carried out. My 
contention is that section 18 provides that the acceptance of a 
scheme puts an end to the creditors' right, and makes the debtor 
a free man, except that by sub-section 6, the Court may refuse 
to approve it. There are two ways in which a debtor may 
become free (1) bankruptcy, (2) a composition or scheme, which 
is much quicker; the Court in each case has to say when the 
discharge shall be granted ; if a clause like paragraph 9 is sanc- 
tioned, these schemes will be always used: these "lame ducks" 
will be going about unable to trade or to be traded with, and 
having the creditor's hand over them. The Act never contemplated 
that the jurisdiction of the Court should be placed in the hands of 
irresponsible persons. The approval of the composition or the 
scheme is the discharge. Discharge applies altogether to bank- 
ruptcy. There can be no discharge properly so-called in the case of 
a scheme. The approval is the discharge. Section 28 points out 
what is to be considered before discharge in bankruptcy ; section 18 
says in terms to the Court, Before you approve a scheme the same 
things must be considered. Discharge in bankruptcy equals ap- 
proval in the case of a scheme : both are by the Court. 

M. D. Chalmers followed. 
Sidney Wool/ in reply. 

Baggallay, L. J. : 

The scheme of arrangement in question comprised some ten or 
twelve paragraphs ; but it is unnecessary to refer to the details 
of these. It is only material to state that by paragraph 9, after 
stating that the debtors shall give their aid in realizing the pro- 
perty, and in carrying on the business, it is provided that the 
debtors "shall receive their discharge when the committee of 
inspection so resolve." In section 18 of the Bankruptcy Act, 
1883, there is no reference to any order of discharge of a debtor 

l2 
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1884. in the case of a composition or scheme of arrangement. The 
Iw BB<^LABKB provisions as to the order of discharge are contained in section 28, 
atoAnothbb, gj^^ those relate to bankruptcy. It is true that in section 18, sub- 
ChAX KBAxm section 13, it is provided, that "Part 3 of this Act shall, so far as 
the nature of the case and the terms of the composition or scheme 
admit, apply thereto, the same interpretation being given to the 
words * trustee,' * bankruptcy,' * bankrupt,' and * order of adjudi- 
cation,' " as if those terms included a trustee under a composition or 
scheme of arrangement, a compounding or arranging debtor, and 
an order approving the composition or scheme. But the only 
section in which discharge appears to have been in the contempla- 
tion of the legislature with reference to section 18 is section 44 of 
the Act. That section deals with the description of a bankrupt's 
property divisible amongst his creditors ; and reading it by the aid 
of sub-section 13 of section 18, in the case of a scheme of arrange- 
ment, the words " the date of the order approving the scheme " 
would have to be inserted. The effect of that is, that property 
accruing to the debtor before that period would be distributable 
among the creditors; and in that sense it would appear that 
discharge was in the contemplation of the legislature. Then what 
do we find as to the effect of the approval of the scheme by the 
Court ? Sub-section 8 of section 18 provides, that " A composition 
or scheme accepted and approved in pursuance of this section shall 
be binding on all the creditors so far as relates to any debts due to 
them from the debtor and provable in bankruptcy." And, by 
Rule 163, " When a composition or scheme is sanctioned, the 
. official receiver shall forthwith put the debtor (or, as the case may 
be, the trustee under the composition or scheme) into possession 
of the debtor's property. The Court shall also rescind the receiving 
order." It is very important, therefore, for the Court to consider 
what are the terms of the scheme before it sanctions it. Here there 
was no objection, but the question of the release to be given to the 
debtors by the committee of inspection. I am not prepared to say 
what would be the effect if the scheme contained no provision as 
to the time of the discharge ; but I am inclined to think that the 
approval of the Court would be equivalent to the discharge of the 
debtor. I also give no decided opinion as to the effect if a fixed 
period had been appointed for the discharge. Such a provision 
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does not appear to my mind unreasonable. But we have got a 1884. 
case here where the discharge is simply left to the discretion of iw bb Ollbee 
the committee of inspection. That provision, I am of opinion, ^^expju^** 
is an imreasonable one, and the registrar was right in refusing to ^^^^1^^ 
sanction the scheme which contained it* 

Cotton, L. J. : 

I am of the same opinion. The question is whether this scheme 
is reasonable or not reasonable. I am of opinion that no scheme 
can be reasonable which is. contrary to the intention of the. Act. 
The objection to the present scheme is, that the discharge of the 
debtors is left to the discretion of the committee of inspection. It 
is said that tiiat provision is inserted only for the purpose of 
bringing in after-acquired property. We have not to decide that. 
I express no opinion as to whether a clause might be inserted in a 
scheme dealing with after-acquired property. That is not in ques- 
tion in this case. Here under the scheme there may never be any 
discharge of the debtors at all, if the committee of inspection 
refuse to grant a discharge. Is a scheme, containing a provision 
of this kind, in accordance with the provisions of section 18 ? In 
my opinion. No. It is contrary to the Act and with section 18, 
which gives to the creditors the option and power to accept a 
scheme of arrangement; and then this scheme must be approved 
by the Court. 

LiNDLEY, L. J. : 

I am also of opinion that this scheme is one which should hot 
be approved. I confess that I am much embarrassed on the read- 
ing of clause (9) of the scheme. I am clearly of opinion, however, 
that it is not consistent with the general scope of section 18. 

Appeal dismissed^ tcith costs out of the estate. 

Solicitors : Onshy Phillips 8f Walters for the appellants. 
W. W. Aldridge for the official receiver. 
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In re CAEVILL and McKEAN. 

Action in connection with Bankruptcy, 

Application for Particulars; Discovery; Leave to deliver Interroga- 
tories ; and that the Action might be tried by a Jury. 
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HIS was an application on behalf of the defendant in an action 
pending in connection with the bankruptcy of Carvill and McKean^ 
for an order directing (1) that particulars of the ground of the 
claim of the trustee in the bankruptcy (the plaintiff in the action) 
might be given ; (2) for discovery and for leave to deliver inter- 
rogatories ; (3) that the action might be tried by a jury. 

The facts were as follows: — 

A short time before the filing of the petition an order was given 
by the bankrupts to one Maconokie for a large supply of fish to be 
sent abroad. A few days after this order the bankrupts stopped 
payment, and the petition was subsequently filed. Hearing that 
Carvill and McKean were in difficulties, however, Maconokie exe- 
cuted a stoppage in transitu of the goods on board the ship in 
which they then were, but an agreement was afterwards arrived at 
by which it was determined that the goods should go on to their 
destination, and that the money received from the sale should be 
paid into the bank. This was done, and 376/. had been paid into 
Court. The issue in the action was whether the trustee or 
Maconokie was entitled to this money. 

McColl for Maconokie, the defendant in the action, asked for an 
order as previously stated. 

Thompson J contra : 

The bankruptcy is a bankruptcy under the old Act of 1869. 
This is an application under the old Act. An application was 
formerly made to Mr. Eegistrar Murray^ and the objection was 
then raised that he had no jurisdiction. The Court of Appeal 
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subsequently ordered that it should be remitted to the registrar, 1884. 
and it was finally agreed that it should be tried before your 1,^ bbCabtill 
Lordship. I imagine that it will be tried under the old practice. ^"^ MoKbaw. 

Cave, J. : 

The old law may prevail ; old practice never. With regard to 
the first question as to particulars. I must say I think it very 
dangerous for one party to refuse to give particulars The object 
of such refusal is manifest ; and if they are not given, and 
prove to be necessary, I should simply adjourn the case, and 
compel the party refusing to pay the costs. [An arrangement was 
come to by which it was agreed that the trustee should not give 
further particulars, he imdertaking to be bound by the facts stated 
in an affidavit sworn August 4th, 1883.] Now, as to the question 
of discovery and interrogatories, I think that the trustee should 
make an affidavit of documents, and that the defendant in the 
action should be allowed to deliver interrogatories, if advised to do 
so, within seven days after the affidavit; the trustee to have ten 
days to answer the interrogatories— the defendant of course mak- 
ing the deposit required by the High Court Eules of 1883. Now 
as to the question of the trial by a jury, I suppose there is no 
objection. 

Thompson : 

I do object strongly. I submit that it is entirely a matter for 
your Lordship's discretion. I submit that it would be altogether 
inadvisable to have a jury in this case. I should say it is not a 
question of fact to be tried ; and a jury would be an unnecessary 
expense. 

Cave, J.' : 

If the Bankruptcy Act had not passed, the case would have 
been tried in the High Court. In that event the defendant would 
have had a jury by right. It is not intended that I should take 
away the right of having a jury except in special circumstances — 
as, for example, that it is solely a point of law or what not. In 
questions of disputed fact, I am clearly of opinion a jury should be 
called in. The learned judge who presided over the Bankruptcy 
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1884. Court under the old Act wa^ naturally, perhaps, unwilling to seek 

Iw BEcIayiLL *^® ^^ ^^ * i^^> ^^* I preside over this Court now, and I come 
AKD MoKkan. from the other side of Westminster Hall, as it is said, and I fully 
appreciate a jury. I generally find they manage to do right. If, 
as is alleged on one side here, that in this case there was a verbal 
contract, and there is some dispute as *to its terms, that is surely 
a case for a jury. Even if, as you say, there was a written con- 
tract, and the point is solely one of law, there can be no harm 
in a jury being present. I shall direct them what verdict they 
must find. There will be an order for a jury, and all costs will 
be reserved with liberty to apply. 

Solicitors : Harries^ Wilkinson 8f Raikea for the applicant. 

RobinSy Cameron 8f Kenn for the trustee in the bank- 
ruptcy. 
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In re G. PEICE. 

Bankruptcy Ad, 1883, Section 55— Disclaimer of Lease by Trustee — Extension Bk fobb 

Application by Trustee for Extension of Time in which to Disclaim : 1884. 

the Application being made after the Time allowed by the Act for j^^ ^^^ 
Disclaiming had expired. 
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HIS was an application by the trustee in the bankruptcy of 
O. Price^ under section 55 of the Bankruptcy Act, 1883, for an 
order to extend the time allowed by section 55, sub-section (1), 
within which such trustee may exercise his right to disclaim a cer- 
tain lease held by a bankrupt. 

Section 55, sub-section (1), provides that " where any part of the 
property of the bankrupt consists of land of any tenure burdened 
with onerous covenants of shares or stock in companies, of unpro- 
fitable contracts, or of any other property that is unsaleable, or not 
readily saleable, by reason of its binding the possessor thereof to 
the performance of any onerous act, or to the payment of any sum 
of money, the trustee, notwithstanding that he has endeavoured to 
sell, or has taken possession of the property, or exercised any act of 
ownership in relation thereto, but subject to the provisions of this 
section, may, by writing signed by him, at any time within three 
months after the first appointment of a trustee, disclaim the pro- 
perty." 

In the present case the trustee in the bankruptcy had been 
appointed in February, and the three months allowed for disclaim- 
ing elapsed on May 29th last. A further extension of two months 
was now asked for. 

The lease sought to be disclaimed had been mortgaged by the 
bankrupt. 

An affidavit by the trustee was read in support of the application. 

E, Cooper Willis^ Q,C. {Mnlay Knight with him), for the mort- 
gagee (after reading an affidavit by the mortgagee), said : 

The trustee in a case like this, when he asks leave for an exten- 
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1884. sion of time to disclaim, must give some reason for doing so. Here 
j^^ the trustee simply says he would like to have further time to con- 
G. Peicb. aider. Further, in this ease the three months given to him by the 
Act have elapsed. In considering a case of this kind, section 55 of 
the new Act ought to be compared with section 23 of the Act of 
1869, and also with section 105 of the recent Act. Section 55 says 
that the disclaimer may be exercised " at any time within three 
months after the first appointment of a trustee." Section 23 of the 
Act of 1869 provided that, — " When any property of the bankrupt 
acquired by the trustee under this Act consists of land of any tenure 
burdened with onerous covenants, of unmarketable shares in com- 
panies, of unprofitable contracts, or of any other property that is 
unsaleable, or not readily saleable, by reason of its binding the 
possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the trustee, notwithstanding he has 
endeavoured to sell, or has taken possession of such property or 
exercised any act of ownership in relation thereto, may, by writing 
under his hand, disclaim such property, and, upon the execution of 
such disclaimer, the property disclaimed shall, if the same is a con- 
tract, be deemed to be determined from the date of the order of 
adjudication, and if the same is a lease, be deemed to have been 
surrendered on the same date, and if the same be shares in any 
company be deemed to be forfeited from that date, and if any other 
species of property it shall revert to the person entitled on the 
determination of the estate or interest of the bankrupt ; but if there 
shall be no person in existence so entitled, then in no case shall any 
estate or interest therein remaiu in the bankrupt. Any person, 
interested in any disclaimed property may apply to the Court, and 
the Court may, upon such appKcation, order possession of the dis- 
claimed property to be delivered up to him, or make such other 
order as to the possession thereof as may be just. 

Any person injured by the operation of this section shall be 
deemed a creditor of the bankrupt to the extent of such injury, 
and may accordingly prove for the same as a debt under the 
bankruptcy." 

There is no time mentioned or limited in that section or in the 
Act except in the next section 24 which said : " The trustee shall 
not be entitled to disclaim any property in pursuance of this Act 
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in cases where an application in writing has been made to him by any i884. 
person interested in such property, requiring such trustee to decide ^^ 
whether he will disclaim or not, and the trustee has for a period of ^- 1*"^"- 
not less than twenty-eight days after the receipt of such applica- 
tion, or such further time as may be allowed by the Court, 
declined or neglected to give notice whether he disclaims the same 
or not." Under the old Act it was clearly decided that if an 
extension of time was required the leave of the Court must be 
asked for within the time thus limited. In Ex parte Lovering, In 
re Jones (L. E., 9 Ch. Div. 586 ; 43 L. J., Bant. 94 ; 30 L. T. 621), 
it was laid down that " where the trustee of a bankrupt's estate 
has received a notice calling upon him to disclaim a lease within 
twenty-eight days under section 24 of the Bankruptcy Act, 1869, 
and requires an extension of time beyond the twenty-eight days, in 
order to obtain the consent of the Court under Rule 28 of the 
Bankruptcy Eules, 1871, he must apply for such extension before 
the twenty-eight days have elapsed, unless he can show some 
special circumstances to excuse the delay." Now 1 submit that 
if section 55 is read by itself there is no power to ask for an 
extension after the three months have elapsed. But by section 
105, sub-section (4), of the new Act, I admit it is provided that, 
" where by this Act or by general rules the time for doing any act 
or thing is limited, the Court may extend the time either before or 
after the expiration thereof, upon such terms, if any, as the Court 
may think fit to impose." But I would call your Lordship's 
attention to the fact that that provision is among a series of 
sections aU relating to and headed " Procedure." This question 
is a question of disclaimer, it is not with regard to procedure. 
Tour Lordship has to say whether this section 106 applies to a 
case of disclaimer at all. If the word " procedure " at the head of 
the section does not limit its operation, then the words of it are, of 
course, strong enough to embrace a case of this kind. 

[Cave, J. : I am always inclined you know, Mr. WilUsy to take 
as general an application as I can.] 

Then admitting that, there must be some reason shown for the 
delay, and some reason for an extension of time. Here the trustee 
was appointed in February; the three months would elapse on 
May 29th. He had plenty of time to disclaim. It is not sufficient 
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1884. for the trustee to say " I have not made up my mind." He must 

Br BB gi^o some reason. 
G. Peioe. 

[Cave, J. : He says the best time for selling is just approaching. 

That is one of the best ways of finding the true value of the 

property.] 

An injustice would surely be done to the mortgagee if an 
extension of time is given. If disclaimer had been made at once, 
the mortgagee could have a vesting order and could act immediately. 
{Bankruptcy Actj 1883, section 55, sub-section 6.) Now if leave for 
extension is given, and the trustee finally does not sell, the mortgagee 
is hung up practically until after the long vacation. At any rate 
I submit that the trustee should be put upon terms (1) that the 
property should be put up within a certain period ; (2) that he 
should pay the groimd rent ; and (3) that he should pay the current 
interest during the time the right of the mortgagee is suspended and 
his title kept in abeyance ; the interest I mean from the expiration 
of the three months until the trustee does disclaim. 

Cave, J. : 

I think I ought only to give an extension of time for a fixed 
period, and on the trustee paying the ground rent and paying interest. 
It is not fair that a suspension should be given at the expense of 
the landlord or the mortgagee. The trustee is trying to obtain this. 
The trustee cannot be allowed to keep this matter in suspense at 
the expense of the mortgagee. I cannot give an order unless upon 
terms. Under the circumstances, however, as the landlord is not 
present or represented, I will allow the matter to stand over for a 
week, granting an extension for that time, with liberty to serve 
notice of the application on all parties for this day week. 

Solicitors : Clarke 8f Calkin for the mortgagee. 

Case relied upon : — 

Ux parte Lovering, In re JoneSy L. E., 9 Ch. Div. 686 ; 43 L. J., 
Bank. 94; 30L. T. 621. 

June 23rc?. 

On this date application was made by the trustee for leavB to 
disclaim, which was granted. 
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FBACTICE. 

In re WBMYSS, Ex partb WEMY8S. 

Bankruptcy Act, 1883, Section 104 — Petition — PaymenJt in fvll — Application to DIVISIONAL 

rescind Receiving Order, COUBT. 

Befobs 
In a case where after a petition had been filed by a debtor in the ^^ Cavb, J ^ 
County Court, the unsecured creditors of such debtor had been paid in p^^ J. * 
full, and an application was in consequence made to withdraw the \%%i, 

petition, which application the County Court judge refused to grant, *-y-* 

on the ground that he was doubtful as to his power to do so — /«»»« 18. 

Held : That there was clear jurisdiction to grant the application. 
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HIS was an appeal from the County Court of Birkenhead. 

The facts of the ease were as follows : — 

On May 5th last a petition was filed in the County Court by the 
debtor, Wemysa^ whose debts then amounted to something like 
3,300/., of which sum 1,800/. was owed to the debtor's father, and 
700/. to imsecured creditors, the only other creditor being fully 
secured. 

Before the debtor was adjudicated a bankrupt, however, his 
father came forward and paid all the unsecured creditors in full. 

An application was in consequence made to the Court, with the 
assent of the father and the fully secured creditor, to rescind the 
receiving order and to allow the petition to be withdrawn. 

The learned judge of the County Court, while admitting that 
the case was one where such a course might be properly taken, 
stated that he had some doubt as to his power to grant the appli- 
cation for a withdrawal, and reserved the question for an appeal, 
staying all proceedings in the meantime. 

J, lAnklater^ for the appellant, after stating the facts, said : 

The case falls imder section 104 of the Bankruptcy Act, 1883. 
By that section it is provided that (1) " Every Court having juris- 
diction in bankruptcy under this Act may review, rescind, or vary 
any order made by it under its bankruptcy jurisdiction." I sub- 
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1884. mit that by the terms of this section the County Court judge had 
^^^ full power to grant the application made to him. 

Wemyss, 

Ex PABTB 

Wemtss. Mathew, J. : 

The County Court judge has raised an unnecessary difficulty. 
There is not the slightest doubt that he had the power, aiid in my 
opinion the case is one in which he ought to have exercised it. 
There was clear jurisdiction to grant the application. I do not 
think we ought to bo called upon to decide a point of this de- 
scription. 

Cave, J., and Day, J., concurred. 
Appeal allowed. 
Solicitors : Pritchard^ Englefield 8f Co, for the appellant. 
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HIS was an appeal from a decision of the learned judge of the 
liverjiool County Court, by which he had refused to sanction a 
composition offered by the debtor, Rogern^ and accepted by the 
creditors, under section 18 of the Bankruptcy Act, 1883. 

Sub-section (6) of section 18 provides that " The Court shall, 
before approving a composition or scheme, hear a repr^rt of the 
official receiver as to the terms of the composition or scheme, and 
as to the conduct of the debtor, and any objections which may be 
made by or on behalf of any creditor." 

And by sub-section (6), " If the Court is of opinion that the 
terms of the composition or scheme are not reasonable, or are not 
calculated to benefit the general body of creditors, or in any case 
in which the Court is required imder this Act, where the debtor is 
adjudged bankrupt, to refuse his discharge, the Court shaU, or if 
any such facts are proved as would, imder this Act, justify the 
Court in refusing, qualifying, or suspending the debtor's discharge 
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In re EOGEES, Ex parte EOGEES. divisional 

' COURT. 

Bankruptcy Act, 1883, Bcdicm 18 — Composition — ReasonahU— Rash and j£^^^j^ 

Hazardous Speculations — Refusal of County Court Judge to approve. Cave, J. 

Day, J. 

A Court to whom application is made to approve a compoflition acf:epted ISSI . 

by the creditors of a debtor under section 18 of the Bankruptcy Act, 1883, 
must exercise its own discretion in determining whether such composi- 
tion is reasonable and calculated to benefit the general body of creditors, 
and if such Court is not satisfied with aU the circumstances attending the 
debtor's conduct and the acceptance of the composition, it is its duty to 
refuse its approTal. 

In a case where a debtor within the space of about eighteen months had 
allowed a debt due to him from a person whom he knew to be in pecuniary 
difficulties to increase from 32,000/. to more than 60,000/., and it appeared 
that to the amount of 11,000/. this increase was due to accommcxlation 
bills, and such debtor subsequently stopped payment and presented a 
bankruptcy petition, and a composition was accepted by the croditrjrs — 

Held : That the debtor had been guilty of rash and hazardous specu- 
lations, and that, eyen if the composition were reasonable, tlie Court 
ought to refuse its approval. 
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1884. [see Bankruptcy Acty 1883, section 28, mb-sedians (2) and (3) ], the 
Iir beRooebs Cioart may, in its discretion, refuse to approve the oomposition or 
^-™ ' scheme." 

The debtor, Rogers^ was a fruit merchant, having large business 
transactions with certain foreign houses, and it was alleged that 
the difficulties of the debtor were chiefly brought about by the 
failure of certain of these houses, owing to which he had beoome 
involved. 

On January 7th last, the debtor sent out a circular stating that 
he was unable to pay his debts, and was about to suspend paymeout, 
thereby committing an act of bankruptcy. 

No further steps were token, however, until Maroh 31st, when 
the debtor presented his own petition. 

At the first meeting of creditors the debtor offered a compositioii 
of 3^. 6d, in the poimd which was not then accepted, but at a 
second meeting this composition was agreed to, and application 
was subsequently made to the Court for its approval. 

At the hearing of this application the usual report of the o£Boiiil 
receiver was read, and in this the official receiver stated that in his 
opinion the composition was not reasonable, and also that the 
debtor had been guilty of rash and hazardous speculations, it 
having been brought to light (amongst other things) that within the 
course of about eighteen months the debtor had allowed a debt doe 
to him from one merchant in Greece, whom he knew to be in 
pecuniary difficulties, to increase from 32,000/. to more than 
60,000/., the whole of which was apparently irrecoverable, and it 
appeared that to the amount of 11,000/. this increase was due to 
accommodation bills. 

On the ground (1) that the composition was unreasonable, and 
(2) that the debtor had been guilty of rash and hazardous specula- 
tions, the learned judge thereupon refused his approval. 

From this decision the debtor now appealed. 

Mulholland for the appellant. 

The Act specifies two grounds on which the Court may refuse to 
approve a composition — first, where it is not reasonable, or oalca- 
lated to benefit the general body of the creditors ; and secondly, 
where the Court would be compelled by the Act to refuse, or would 
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be justified in refusing, qualifying, or suspending a debtor's dis- 1884. 
charge in case of bankruptcy. In the present case the judge IneeRookes, 
refused to approve the composition on both these grounds. I submit ^^^'^ 
that in both the judge was wrong. The assets amounted to about 
14,000/. The composition offered was 3s. 6d. in the pound; in 
reality above the assets, which were only sufficient for Ss. ; but the 
remaining simi required was to be obtained from the debtor's friends. 
"With regard to the question of fairness and reasonableness, I 
admit that an investigation instituted by the creditors into the 
affairs of a debtor may not be as close and searching as an official 
investigation. At the same time the question whether a composi- 
tion is fair and reasonable is one which concerns the creditors alone, 
and surely they are the best judges of their own interests. It is 
true that at the first meeting the composition was not accepted ; at 
the second, however, it was approved by creditors and proxies to 
the amount of 62,000/., and no creditor voted against it. A 
oommittee was appointed to examine into the business of the debtor, 
and a Mr. Banner was instructed to go through the debtor's books, 
and make a report. He reported that the books were well kept 
and balanced. There is no ground to suppose that any of the 
proofs were illusory, or that in the intervening period between the 
act of bankruptcy in January and the filing of the petition in 
March the business was in any way improperly conducted. Then 
there is the other question of rash and hazardous speculations. 
The custom of the fruit trade is for the merchants abroad to draw 
upon the brokers in England in advance, and large bills had been 
drawn against the debtor. The failure was brought about solely 
by the great fall in the value of fruit produce, and the transactions 
which have been impeached were in the ordinary course of trade. 
The official receiver in his report did not say that the debtor had 
been guilty of any of the offences mentioned in section 28. The 
debtor may have continued his trading longer than he should, but 
that does not amount to rash and hazardous speculations. More- 
over section 170 of the Act is the only section which is retrospective. 
The provisions of section 28 are not so, and they will not apply to 
acts done by a debtor before the Act came into operation. 

M. D. Chalmers appeared to watch the case on behalf of the 
official receiver. 

M.B. M 
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1884. Mathew, J. : 

iHEBRoaEEfl, I am of opinion that the judgment of the County Court judge 
RooEBs. in this case must be upheld. This case illustrates very clearly the 

Judgment. difference between the old bankruptcy procedure and the new, and 
I venture to say, shows greatly, as it appears to me, the advantage 
of the new practice over the old. 

The question before the County Court judge was, whether the 
composition accepted by the requisite majority in value and number 
under the Act was to be binding on all the creditors. But to de- 
termine that question it becomes necessary for the Court to say 
whether the amount of composition offered was fair and reasonable ; 
and, secondly, to determine whether there was anything in the 
conduct of the trader, within the meaning of section 28 of the new 
Act, to disable or prevent the Court from expressing its approval 
of the composition which had been offered. The two questions 
have to be dealt with independently and distinctly. I agree with 
Mr. Mulholland that with reference to the first question, the fact 
that it mainly concerns the creditors whether the composition is 
fair and reasonable is to be borne in mind, and that it is less, a 
question affecting public interests than the other, where the Court 
intervenes for the sake of the credit of the mercantile community 
at large and the regularity of mercantile transactions. In this 
case the ordinary steps were followed. The report of the official 
receiver upon the statement of the debtor's affairs was made to the 
Court ; and the circular having been sent out addressed to the cre- 
ditors announcing the insolvency of the firm of the 7th of January, 
it appears that it was not until the 31st of March that a petition 
was filed, upon which the subsequent proceedings took place. 

Now the first thing to enable the Court to form a judgment as 
to whether or not the composition offered was fair and reasonable 
was to ascertain what the real position of the estate was at the 
time when the act of bankruptcy had been committed, when the 
circular was sent round. The first point to which the official 
receiver very properly directed the attention of the Court was the 
dealing with the estate in the interval between the 7th January 
and the 31st of March. It was the duty of the Court to inform 
itself as to what the real position of the estate was. What has 
been the answer suggested ? That the Court has been relieved of 
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-jatlon, if, somehow or the other, a result has been airived 1884. 
the rough and ready way which the creditors, or the majority 1,1 bbRooebs, 
X them, within the meaning of the Act, are content with when "^j^^l* 
the matter comes to be submitted to them. The rough and ready 
method adopted in this particular case was this. It appeared that 
the bankrupt was a fruit broker, and in that capacity he received 
consignments of fruit from merchants, who drew upon him in the 
ordinary way in respect of the consignments. Yarious of those 
consignments had come to hand, and were in process of realization 
at the date when the circular was sent out. Moneys were received 
subsequently, and instead of the superintendence and supervision 
contemplated by the Act under the circumstances, the matter was 
entrusted to a very respectable man, no doubt, Mr. Banner^ who 
was a member of a firm of accountants. He was directed to con- 
duct an irregular process of liquidation in respect of those trans- 
actions and those consignments. I daresay he did his best, but he 
was endeavouring to accommodate conflicting claims and interests, 
claims of creditors in respect of consignments, and claims of other 
creditors of the insolvent firm. We are told that considerable 
diflSculties presented themselves, and that considerable opposition 
was oflfered, in the first instance, to what was being done, but ulti- 
mately the irregular committee, who were to supervise what Mr. 
Banner was doing, appear to have been content, and to have so 
reported to the creditors. 

Now that matter having been brought before the judge, who 
has to say whether or not the composition was fair and reasonable, 
he tells us by his judgment that he was not satisfied that that 
dealing with that portion of the bankrupt's estate was a proper 
mode of dealing with it. That is the first ground on which he 
has refused to sanction the transaction in question. It is said he 
ought to .have been satisfied. He did not think he ought to accept 
what this irregular committee had agreed to be satisfactorily done, 
in substitution for his own opinion. Speaking for myself I think 
that he was very wise in that conclusion, and even if I was less 
dear than I am I should hesitate very long before I interfered 
with that conclusion. In bankruptcy cases, particularly, confidence 
ought to be reposed in a judgment of the judge before whom the 
proceedings of a bankruptcy are conducted. He has an opportu- 

m2 
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18S4. nity of seeing the people, and has far more opportunity of judging 
IvbbBooebs 0^ *1^® ^^^^*® *1^^"^ anybody else. Therefore, on that ground, I agree 
^FABTE ^j.^ jTj^Q judge in his conclusion. Other matters were presented 
for his determination by the official receiver, on which he has pro- 
nounced an opinion unfavourable to the scheme of composition. 
The second point was, that though proofs had been admitted to a very 
large amount, and the assenting creditors appear to be 62,000/., a 
very large balance was apparently not represented, except by the 
opinion of the majority on this subject. Some proofs had not 
come in at the time the matter was before the judge. A con- 
siderable margin still remained. Having regard to the character 
of the composition in the case, the amount of it, and the mode in 
which it was to be paid, it appeared to the judge that he ought to 
be satisfied that the whole of those debts were real debts charged 
on the estate, because it was pointed out if the debts were less the 
fund was created for the payment of this very composition out of 
the margin if they did not represent the genuine transactions. The 
judge, feeling he was bound to be satisfied that the estate was fairly 
represented to him, and that he knew enough about it to say if he 
was satisfied, he thought he was not satisfied. I can see no reason 
to differ from the conclusion to which he comes with regard to that. 
Now we were pressed by Mr. MulhoUand that the composition offered 
was a composition beyond the amount of the assets ; that a sum of 
3,000/. or 4,000/. must be got elsewhere for the payment of the 
composition, spread as it was over two years. It became extremely 
important, under the circumstances, to look and see whether there 
was any such margin as was suggested. Then it became all the 
more important to look at another transaction which was brought 
to the attention of the judge, and that was the transaction of the 
sale of the business. It was a business of a peculiar kind, carried 
on for a long time apparently with a very small capital, 2,000/. ; 
and it appeared that this business had been disposed of, and that 
nothing had been realized from the sale of it. It may be said, 
" What good is to be got out of a bankrupt's business ; who is 
likely to pay a farthing for it?" That may be a judicious 
observation to make ; but it turned out in this case that an 
arrangement had been come to under which the bankrupt was to 
enter the business and become a partner in the new firjpi. The 
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judge thought, under these circumstances, that it ought to be 1S84. 
investigated, whether or not this business (capable of yielding IvxbRoobis, 
6,000/. a-year) was not the business which was to be carried on ^J[t^ 
by the bankrupt again, and from which a greater sum might be 
expected over the two years during which the composition is to be 
paid than the amount of sixpence in the pound by certain install 
ments, which the bankrupt had agreed to pay. There, again, his 
discretion was soundly exercised with reference to the question 
of whether the composition was fair and reasonable, and I do not 
differ from the conclusion of the learned judge. 

Then there remains the other question, as to the character of the 
tusiness that this trader waa carrying on, and as to whether his losses 
were brought about, or not, by rash and hazardous speculations. 
It is only necessary to quote the figures, I should have said (without 
a very clear explanation of how those figures were possible), in 
order to come to the conclusion that the trading must have been 
rash and hazardous, and that the bankruptcy was probably due to 
the rash and hazardous speculation. A particular debtor in the 
year 1882 owed the estate from 32,000/, to 35,000/. In the 
course of one year, between 1882 and the early part of 1884, when 
the firm stopped payment, the debt had swollen from 32,000/. to 
65,000/. There might have been an explanation of how that 
happened, without the suggestion of there being anything rash 
and hazardous, in the speculation of the bankrupt. But the learned 
judge was not without information on this subject. He had before 
him a letter, written as late as the 21st November, 1882, by the 
bankrupt to the debtor at a time when the debt was about 32,000/. ; 
and in that letter the greatest possible pressure was exercised by 
the bankrupt upon his debtor to induce him to make some payment 
on account. All that we know is that the trader in question 
subsequently came to this country, and had by some representation 
of the possible consignments he was to make hereafter, as to the 
credit which would possibly be developed in Patras by the state 
of the market here to the advantage of the Patras merchant, 
further by the hope that the brothers-in-law in Ghreece of the 
merchant would find a sum of 5,000/. or 6,000/., the debtor was 
induced to go on, and to permit his debt to be increased from the sum 
of 32,000/. to the sum of 65,000/, Eeally, all that the trader could 
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1884. put his finger upon, as the fond from which the old debt of this 
Iv BBBooKBfl, gentleman was to be paid, was the probable rise in the market here ; 
^JT^^ and, for the sake of the possible rise in the market here, the trader 
ftbroad was kept going for another year. With the hope that the 
rise of the market would enable the debt to be paid, a further debt 
of nearly the same amount was contracted between them. I do 
not differ from the conclusion which the learned judge came to 
as to that, — ^that this was a rash and hazardous speculation within 
the meaning of the Act of Parliament. I, therefore, agree with 
hm in his view, that this composition ought not to have been 
sanctioned by the Court. 

Oavb, J. : 

I am of the same opinion. It is not sufficient that the creditors 
themselves come to the conclusion that the terms of a composition 
are reasonable, although that is an element which, without doubt, 
ought to be taken into account. It is for those who propound the 
scheme to satisfy the judge whose approval they wish to obtam, 
that it is reasonable and calculated to benefit the general body of 
creditors. The County Court judge was of opinion that this had 
not been established, and with his decision I entirely agree. Then 
as to the rash and hazardous speculations. A debt of one foreign 
merchant named Anino, was allowed to increase from 32,000/. 
to 65,000/., in the space of one year. It was explained that what 
the debtor did was to make advances in the nature of accepting 
bills drawn by Anino's agent, for which Anino undertook to send 
forward produce ; Anino, it appears, did not send forward produce, 
or if he sent forward produce he sent it forward to a less extent 
than the bills he had actually drawn. The consequence was, as I 
have said, that the debt ran up from 35,000/. to 65,000/. in about 
a year, but when you come to look into the papers you wiU see 
that there was a great deal more than that which was going on. 
Not only was Anino drawing upon produce to be forwarded, but he 
actually was drawing purely accommodation bills upon the debtor. 
The debtor admits that Anino drew upon him, and sent h\m other 
bills in exchange, not produce, but other bills in exchange, and con- 
sequently he was, under the guise of accepting bills as against future 
produce, really accepting bills against bills which Anino had sent 
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to him. He was engaged consequently in endeavouring to keep 1884. 
Anino afloat, not by the legitimate transaction of acting as broker InbeBoobbs, 
for Anino, but by accepting bills for him by way of discounting -^^^^ 
bills which Anino had sent to him. I am clearly of opinion in 
this case that the learned County Court judge has exercised his 
discretion rightly, and that if I had been in his place I should have 
come to the same conclusion as he did. 

Day, J. : 
I agree that this appeal should be dismissed. 

Appeal dismissed. 

Solicitors : Whitley ^ Maddock 8f Co. for the appellant. 

The Solicitor to the Board of Trade for the official 
receiver. 



168 BANKBUPTCY EEPOBTS. 



DIVISIONAL In beWALEEE, Ex pabte GOULD, OFFICIAL RECEIVER. 

COUET. ' 

Bkfobb {The Lynn Dock Company* % Lease.) 

Gate, J., 

I>AT, J. Bankruptcy Ad, 1883, Section 149. 

1884. 

^-v Lease — Forfeiture on Bankruptcy, or Filing a Petition in Liquidation, or on 

June 18 # 19. making an Assignment for the Benefit of Creditors — Fixtures, 

A lease of a mill and warehouse made October Ist, 1880, for twenty- 
one years contained the following covenants and provisoes : — 

** That in case the said lessees shall during the said term be bank- 
rupts, or file a petition in liquidation, or make an assignment for the 
benefit of their creditors, then the said term hereby created shall cease." 

** That on the determination or cesser of the said term the ma- 
chinery-room, warehouse and chimney shall be and remain the 
property of the company, but all the machinery and also all the other 
buildings erected by the lessees shall be their property, and shall be 
removed by them previously to the determination or cesser of the said 
term, unless it shall be then mutually agreed by the said company 
and the lessees that the company shall purchase them. The said lessees 
in case the same shall be removed to make good all damage which may 
be caused in their removal." 

** That the several articles and things mentioned in the schedule 
hereto {consisting of iron columns and beams in boiler-room, wood floor in 
oil mill, and other articles, see post, p. 169) shall be the property of the 
lessees, and shall be removable by them ; the said lessees making good 
all damage done by such removal." 

In March, 1884, the lessees presented a bankruptcy petition under 
the Bankruptcy Act, 1883, upon which a receiving order was made. 

Held: — (1) That the lessees had taken such steps under the Bank- 
ruptcy Act, as, having regard to the provisions of the new Act and to 
section 149 of it, would justify the lessors in saying that the clause of 
forfeiture applied, and that consequently the presentation of the petition 
by the lessees caused a cesser of the term under that proviso. 

(2) That the official receiver was entitled to the articles mentioned in 
the clauses above, notwithstanding the forfeiture. 



T 



HIS was an appeal from a decision of the learned judge of the 
County Court at King's Lynn. 

The facts of the case were as follows : — 

On October 1st, 1880, a lease of a certain mill and warehouse 
situate at King's Lynn, was granted by the King's Lynn Dock 
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Company to the debtors, William and Edward Walker, for twenty- 
one years, at a rent of 1,114/. 155. lOd, payable half yearly. 
Amongst others, this lease contained the following material cove- 
nants and provisoes : — 

" That in case the said rent shall be in arrear for twenty-one days, 
or the said lessees shall during the said term be bankrupts, or file 
a petition in liquidation, or make an assignment for the benefit of 
their creditors, then the said term hereby created shall cease." 

"That on the determination or cesser of the said term the 
machinery-room, warehouse and chimney shall be and remain the 
property of the company, but all the machinery and also all the 
other buildings erected by the lessees shall be their property, and 
shall be removed by them previously to the determination or cesser 
of the said term, unless it shall be then mutually agreed by the 
said company and the lessees that the company shall purchase 
them. The said lessees, in case the same shall be removed, to 
make good all damage which may be caused in their removal." 

" That the several articles and things mentioned in the schedule 
hereto shall be the property of the lessees, and shall be removable 
by them, the said lessees making good all damage done by such 
removal." 

The schedule enumerated the following articles : " Iron columns 
and beams in boiler-room ; wood floor in oil mill ; tooled York 
floor in oil mill, engine-room and boiler-house ; Bramley fall stones 
to columns ; brick piers under machinery columns ; eleven beams 
for supporting machinery ; plate hoppers in warehouse for feeding 
miUstones." 

On December 11th, 1882, this lease was deposited with Messrs. 
Foster, bankers, of Cambridge, by way of equitable mortgage, all 
the fixtures except trade machinery being included in the deposit 
note. 

On March 13th, 1884, a receiving order was made in the Lynn 
County Court against the debtors on their own petition, whereby 
their property vested in the official receiver, who thereupon entered 
into possession of the demised premises ; but on March 25th, during 
the absence of the workmen, the lessors seized the premises in 
question upon a claim founded on the forfeiture clause in the lease, 
and in April 7th they placed a man in possession. 
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An application on behalf of the official receiver was subsequently 
made to the County Court at King's Lynn, for an order directing 
the lessors to give up the premises to him, but the learned judge 
refused to accede to this request. 

From this decision the official receiver now appealed. 

On the opening of the case an objection to the jurisdiction under 
section 102 of the Bankruptcy Act, 1882 (General Power of 
Bankruptcy Courts), was put forward by the counsel for the 
lessors, but this was subsequently waived, and the case proceeded 
on the merits. 



WinshWy Q,C, {YatC'Lee with him), for the appellant. 

The clause relied upon says that the lease shall be forfeited in 
case the lessees shall be ^^ bankrupts, or file a petition in liquidation, 
or make an assignment for the benefit of their creditors." The 
clause must be construed strictly. Here the lessees are not bank- 
rupt, for there is no real bankruptcy until adjudication, they 
have not filed a petition in liquidation, they have not made an 
assignment for the benefit of their creditors. The presentation of 
a bankruptcy petition by a debtor under the Bankruptcy Act, 
1883, is not equivalent to the filing of a liquidation petition under 
the Bankruptcy Act, 1869, There is in consequence no forfeiture. 
Further, it is necessary to notice the particular and precise pro- 
visions of the lease as contained in clause 4, where it is provided 
that the articles mentioned in the schedule " shall be the property 
of the lessees, and shall be removable by them;" and in clause 3, " all 
the machinery and also all the other buildings erected by the 
lessees shall be their property, and shall be removed by them 
previously to the determination of the said term, &c." If there 
has been a forfeiture the lessees are entitled to the fixtures. A 
lessee is entitled to a reasonable titne after the expiration of his 
term within which to remove any fixtures which belong to him. 
(See Siansfield v. Corporation of Portsmouth^ 4 0. B., N. S. 120 ; 
4 Jur., N. S. 440.) 

In the present case the property in the articles in question is 
expressly given to the lessees. The effect of the proviso is to give 
the lessors a right to damages if the articles are not removed within 
the time specified. 
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A. CharkSy Q.C, (Horace Browne with him) for the lessors. 

It is true it cannot be striotly said that the lessees filed a petition 
in liquidation. But section 149 of the Bankruptcy Act, 1883, pro- 
vides (2), " where by any Act or instrument reference is made to 
the Bankruptcy Act, 1869, the Act or instrument shall be construed 
and have effect as if reference was made therein to the corresponding 
provisions of this Act." I submit that the lessees have taken such 
steps under the Bankruptcy Act as, having regard to the provisions 
of the new Act and section 149 of it, to justify the lessors in saying 
that there was a forfeiture. 

PMathew, J. : We are with you on that point.] 

Then what are the consequences P Where a landlord takes pos- 
session of premises where fixtures have been placed, if they have 
not been removed before the expiration of the term they belong to 
him. 

[Gave, J. : There is a special proviso here that the fixtures shall 
be the property of the lessees.] 

The words of clause 3 are " and shall be removed by them pre- 
viously to the determination or cesser of the said term." I submit 
that there is a positive agreement that these articles shall be 
removed prior to the determination of the term. This clause 3 
applies to articles not mentioned in the schedule, and as they were 
not removed during the term the lessees' right to them is gone 
altogether. The articles mentioned in the schedule are part of the 
fabric of the building, and the effect of it is to put among the class 
of trade fixtures, things which would otherwise belong to the 
landlord. 
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Mathbw, J. : 

This was an appHoation to the learned County Court judge of Judgment, 
the County Court of Lynn sitting in bankruptcy, made by the 
official receiver, that the official receiver should be placed in pos- 
session of a Tm'll and premises, and fixtures and articles they con- 
tained, which had belonged to the bankrupts, from which it was 
said that the receiver had been improperly evicted. The first 
question that was presented was one of jurisdiction, and a question 
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that depended upon matters of fact whether or not the receiver had 
been turned out of possession or not. That question again depend- 
ing upon this : whether or not he had taken possession after his 
appointment at the time when the lessors, the Dock Company, had 
entered upon the premises. Now, upon hearing the evidence read 
to us by Mr. Charles, there was no question, as it seemed to us, 
that the receiver had entered, and so far as the receiver was in pos- 
session of the premises as an officer of the Court he had entitled 
himself to the protection of the Court. The lessors appear to have 
availed themselves of the absence of workmen to take possession, 
by locking the doors of the premises in question, and upon that 
they asserted that the receiver had not been in possession when 
their rights supervened, and therefore the County Court had no 
jurisdiction to deal with the case. But we are clearly of opinion 
that the official receiver was entitled to the protection of the Court 
in the exercise of the duties of his appointment as official receiver, 
and that the Dock Company were wrong in taking the law into 
their own hands as they sought to do. That would have been 
sufficient in one point of view to have disposed of the application ; 
but the County Court judge has dealt with the whole matter and 
dealt with the very important question of the rights of the parties. 
It was with regard to this question that it was thought the opinion 
of this Court should be taken, and therefore the learned counsel on 
each side agreed that no question of jurisdiction should be raised, 
and that we should deal with the matter on the footing that the 
County Court judge and this Court had entire jurisdiction. The 
real question in controversy between the parties was this. Whether 
in the events which have occurred, and having regard to the terms 
of the lease, the receiver had any right to the articles and things 
referred to in the lease and which have been spoken of as tenants' 
fixtures by Mr. Charles^ or trade fixtures. Now that depended 
in the first instance upon the question whether or not there 
had been a forfeiture of the lease. To determine whether or 
not there had been a forfeiture of the lease it is necessary to ex- 
amine carefully the provisions in the lease on that question. The 
clause in question is this : ** that in case the said rent shall be in 
arrear for twenty-one days, or the said lessees shall during the 
said term be bankrupts, or file a petition in liquidation, or make 
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an assignment for the benefit of their creditors, then the said term 
shall cease." Mr. Charks^ on the part of the landlords, argued 
that if that clause came into operation, and the lessees had within 
the terms of it committed a forfeiture, the lessors were entitled to 
enter and take possession of the premises. His argument was 
this, that although in strictness it could not be said that the lessees 
had filed a petition in liquidation, they had taken steps under the 
Bankruptcy Act, which, having regard to the provisions of the 
new Bankruptcy Act, and, in particular, to the section which has 
been referred to (section 149), justified the lessors in saying that 
the clause of forfeiture applied. It was argued by Mr. Wimlow 
for the official receiver, that there had been no forfeiture, inasmuch 
as the lessees had not been bankrupts, and had not filed a petition 
in liquidation, and had not made an assignment for the benefit of 
their creditors. We were pressed with the exact provisions of the 
clause, and had the ordinary observation made that we must 
construe the clause strictly, and that inasmuch as a petition in 
liquidation had not been filed, and could not be filed under the 
circumstances that had occurred, there was no forfeiture. Now, it 
is not necessary for me to say whether that clause would have 
been applicable if there had been no special provision in the Act 
of 1883 upon the subject. My brother Day appears to think that, 
independently of the provision of section 149, forfeiture would 
have been suffered, and that the change of procedure that had 
been made must be accommodated to the provisions of the lease 
in that respect. In my view section 149 clearly applied; and 
I think the filing a petition for liquidation within the meaning of 
this clause is analogous to filing a petition for the appointment 
of a receiver under the Bankruptcy Act of 1883, and that the 
provisions in each Act upon those several subjects are corresponding 
provisions within the meaning of section 149. Therefore I am 
of opinion, and my learned brothers agree with me, that there had 
been a forfeiture of this lease in the circumstances that have 
occurred. The next important question was, what were the 
consequences of forfeiture ? Mr. Charles^ for the Dock Company, 
said the consequences are those that always follow where a 
landlord takes possession of premises where fixtures have been 
placed. If they have not been removed before the expiration 
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of the term they belong to the landlord. On the other hand, 
Mr. Winslow relied upon the particular and precise provisions 
of the lease on that subject, and those provisions are contained 
in clauses 3 and 4 on page 3 of the copy of the lease before 
me. The provision of clause 4 is, " that the several articles and 
things mentioned in the schedule hereto shall be the property 
of the lessees, and shall be removable by them : the said lessees 
making good all damage done by such removal." We are told 
that the articles referred to in that clause, and described in the 
schedule, are fixtures in the fuller sense of the term. Mr. Charles 
has spoken of them as part of the fabric of the building. The 
clause, therefore, is one which largely alters the common rule of 
landlord and tenant. In my judgment, it clearly makes the articles 
in question goods which are to belong to the lessees, and which the 
lessees are to be entitled to remove upon the terms only of their 
making good all damage done by their removal. They are to be 
theirs imder that clause, they are to be the lessees without refer- 
ence to the time at which they are removed, the condition upon 
which they are to become theirs being the one that the lessees are 
to make good all the damage done by their removal. 

Then there comes another clause upon which reliance has been 
placed by Mr. Charles, That is clause 3. " That on the deter- 
mination or cesser of the said term, the machinery-room, ware- 
house and chimney shall be and remain the property of the 
company ; but all the machinery, and also all the other buildings 
erected by the lessees, shall be their property." To that extent 
one clause corresponds with the other, and they apparently overlap 
each other, because, as I gather, the articles described in clause 4 
are some of them machinery, and this says, " but all the machineiy, 
and also all the other buildings erected by the lessees, shall be their 
property." Then comes a clause upon which Mr. Charles relied, 
" and shall be removed by them previous to the determination or 
cesser of the said term, unless it shall be then mutually agreed by 
the said company and the lessees that the company shall purchase 
them : the said lessees, in case the same shall be removed, to make 
good all damage which may be caused in their removal." Now 
Mr. Charles proposed to read that as if clause 3 expunged clause 4, 
substituted a diflEerent provision for it, and provided that imless 
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the articles should be removed before the cesser of the term they 
should belong to the landlord. That is certainly an alteration of 
the language of the clause in question that I am not prepared to 
adopt. It is clearly to my mind not what the parties meant. 
There is an inaccuracy no doubt about the way the clause is framed, 
but we are not bound to construe it so critically as to defeat the 
obvious intention of the parties. It is never meant that these 
goods shall be the property of the landlords, but they are to be the 
tenants. That is stated over and over again. Provisions are 
introduced as to the time of their removal, and for breach of those 
conditions of the lease the lessees are to be answerable, and the 
remedy is to be by damages. It seems to me the effect of the 
lease is to give the oflGicial receiver, as representing the creditors, 
the right to these fixtures, and the right to enter and remove 
them, paying the damage occasioned by the removal. If that be 
not done, the rights of the parties, as it seems to me, must be 
ascertained on the footing. . . . With reference to that last 
observation of mine in deference to my learned brothers, I confine 
my judgment to this, which seems to be all that is needful for the 
occasion. That the official receiver is entitled to those fixtures, 
and the right of the parties must be ascertained upon that footing. 
I was for myself, in the first instance, disposed to go further, but 
as my learned brothers have a doubt about it, I will not insist on 
my own view. The rights of the official receiver are, as I have 
said, to the articles in question. 
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OikVE, J. : 

I agree with the judgment which has just been delivered with 
the slight exception to which my brother Mathew has just referred. 
The language of the two clauses we are considering differs. 
In one of them, it is said that the articles shall be the property of 
the lessees, and shall be removable by them, the lessees making 
good all damage done by such removal. Now with regard to 
that, there is no time mentioned during which they are to be 
removed. But the language of the third clause of the provision 
differs, and while it states that the machinery shall be the property 
of the lessees, it goes on to say, " and shall be removed by them 
previously to the determination or cesser of the term." To my 
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mind those words introduce very considerable doubts whether they 
are entitled to enter and remove after the determination or cesser 
of the term, and whether in that case their right is not confined to 
requiring the lessors to give up to them, of course, in that case, 
compensating the lessors for any loss they are put to in removing 
them. I do not know that that makes any practical difference, 
except this, that in the one case the lessees must do it, and in the 
other case the lessors must do it, and inasmuch as the lessors are 
actually in possession of the premises, convenience to my mind 
seems to point to the lessors doing it, for the lessors will be less 
likely, as it seems to me, to damage the property unnecessarily 
when they are dealing with their own premises than the oflGicial 
receiver might. 

Day, J. : 

I agree with the judgment delivered by my brother Mathew 
except in one particular. I agree with him that in this case there 
has been a forfeiture, but I do not in coming to that conclusion 
attach consequence to the section 149, sub-section (2), because I do 
not think that that sub-section applies. If that sub-section were not 
to be foimd in the Act I should still be of opinion that there had 
been a forfeiture, because I consider that in this CEUse there has been 
a breach of the condition with reference to 'filing a petition for 
liquidation. It is true the lessee did not become a bankrupt, but in 
my judgment he did file a petition for liquidation, using those 
words in the sense in which I take it they are used in the lease. 

A petition for liquidation is to my mind not used as a technical 
expression, but is meant to represent any petition for the purpose 
of getting his affairs liquidated in what may be popularly known 
as bankruptcy. I am not speaking of becoming bankrupt in strict 
legal sense, but liquidation imder the bankruptcy law, and it seems 
to me that a petition for the appointment of an official receiver is a 
petition which is presented for the purpose of getting affairs liqui- 
dated, either by bankruptcy, which may be a consequence, or by 
arrangement in other ways provided by the Bankruptcy Act. It 
seems to me that the words " file a petition in liquidation," as used 
in this lease, are fully satisfied by the petition that this tenant did 
file for the purpose of getting his affairs liquidated by filing a 
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petition for the appointment of an official receiver. Being of that 
opinion, I agree with my learned brothers that there was a 
forfeiture in this case, and I agree with my brother Mathew in 
all the rest of the judgment. 

Appeal allowed. 

Solicitors : Waterhouse, Winterhotham and Harrison, [agents for 

Cozens Hardy, of Norwich,] for the official receiver. 
Wedlake, Letts and Wedlake for the lessors. 

Case relied upon :— 

Stansfield v. Corporation of Portsmouth, 4 0. B., N. S. 120 ; 
4 Jut., N. S. 440. 
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In re stone, Ex paktb NICHOLSON. 
In re PHILBY, Ex parte NICHOLSON. 

Bankruptcy Act, 1883, Section 103, Suh-section (4) — Bankruptcy Rules, 1883, 

Bulea 269, 270. 

Committal — Undertaking to prove means — Office Copy Judgment — Affidavit 
in denial of Satisfaction — County Court Eules, 1875, Order XIX. 
Eule 9 — ^Exclusive or concurrent Jurisdiction of County Court. 
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1884. 

June 21. 



T 



HESE oases were references to the learned judge in Chambers, 
and were brought forward for the purpose of obtaining an opinion 
from the Court in respect of certain important points of practice in 
connection with the question of commitment for debt imder the 
Bankruptcy Act, 1883. 



M.B. 



N 



178 BANKEXJPTOY BEPOBTS. 

1884. Since the passmg of the new Act this question had exercised a 

In bb Stone, good deal of attention amongst the legal profession, and it was 

l^OTOM^ ^^^®®ly ^^ tl^^t the matter was placed on an unsatisfactory footing 

InmPhilbV, even by the Act of 1869; but that the new Act of 1883 "had 

Ex PJLBTB , *^ 

NioBoisox. entirely dislocated the already defective machinery." {Vide 
Correspondence, Laic TimeSy Jime 7th, p. 104.) 

Section 103, sub-sections (1) to (6) of the Bankruptcy Act, 1883, 
provides generally " judgment debtors^ siunmons to be bankruptcy 
business ;" and by Rule 269 of the Bankruptcy Rules, 1883, it is 
provided that " no inferior Court within the London Bankruptcy 
District shall exercise jurisdiction imder section 5 of the Debtors 
Act, 1869, in respect of any judgment of the High Court." 
While by Rule 270, " The County Court Rules, for the time being 
in force as to the committal of judgment debtors, shall with any 
necessary modifications apply to all Courts exercising jurisdiction 
imder section 6 of the Debtors Act, 1869, provided that any 
reference therein to the Bankruptcy Act, 1869, shall be deemed to 
extend also to the corresponding provisions of the Bankruptcy 
Act, 1883." 

In order to secure some definite decision of the Court, with re- 
gard to certain points of which especial complaint had been made 
in the working of these provisions, the present cases had been 
selected and carried forward. 

These points of complaint maybe shortly indicated as follows: — 

(1) That the County Court Rule of 1870, requiring an undertaking 

to prove means, had been superseded, and that such Courts 
continued without statutory authority to demand it. 

(2) That the London Bankruptcy Court was itself the High Court, 

and that the rule requiring an office copy judgment and an 
affidavit in denial of satisfaction (on the footing of its being 
"another" Court) was inapplicable. 

(3) That hitherto no affidavit had been required in the Queen's 

Bench Division to issue a summons whatever the date of 
the judgment. 

(4) That the Bankruptcy Act, 1883, section 103, sub-seotion (4) 

could only have been intended to give County Courts con- 
current and not exclusive jurisdiction over High Court 
judgments. 
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The attention of the sitting regiBtrars had already been called to 1884. 
these points, and after mature consideration it wets intimated that i^ bbStoot, 
they could see their way to acceding to points (1) and (2), and also j^^^^S 
to point (3), as regards judgments under four months old ; and it ^^ Philbt, 
was stated that directions had been given to dispense with these Nxobouov. 
formalities in the future. 

As to judgments over four months old, however, they thought 
that they would be exceeding their powers if they dispensed with 
the affidavit, and on that point and also on point (4) the matter 
was referred to the judge. 

F. W. Muntony Solicitor, said : — 

These cases which may be taken together raise most important 
points, and I have to ask your Lordship's indulgence while I state 
them somewhat fully. I may say at once that although they have 
come to me in my private practice, I am really asking the opinion 
of the Court, as a member of a special committee of the Incorporated 
Law Society, who are anxious to have some intimation from and 
decision of your Lordship upon the questions. The whole of the 
High Court practice under section 6 of the Debtors Act, 1869, has 
now, in pursuance of section 103 of the recent Bankruptcy Act, 
been assigned to the Bankruptcy Division. Under sub-section (4) 
of section 103 of the Bankruptcy Act, 1883, which is as follows : 
" every Coimty Court within the jurisdiction of which a judgment 
debtor is or resides shall have jurisdiction under section 5 of the 
Debtors Act, 1869, although the amount of the judgment debt 
may exceed fifty pounds ;" and by Eule 269 of the Bankruptcy 
Eules, 1883, " no inferior Court within the London Bankruptcy 
District shall exercise jurisdiction imder section 5 of the Debtors 
Act, 1869, in respect of any judgment of the High Court ;" and by 
Eule 270 " the County Court Eules for the time being in force as 
to the committal of judgment debtors shall, with any necessary 
modifications, apply to all Courts exercising jurisdiction under 
section 5 of the Debtors Act, 1869, provided that any reference 
therein to the Bankruptcy Act, 1869, shall be deemed to extend 
also to the corresponding provisions of the Bankruptcy Act, 1883" 
— ^under the Act and these rules the County Court Eegulations as 
to judgment commitment summonses are applicable to the London 

■ n2 
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1884. Court of Bankruptcy, and summonses on High Court judgments 

In uE^Tomi, ^^T any amount are now issuable out of County Courts having 

Nicholson ^^iitruptoy jurisdiction. In County Courts an applicant for a 

In BE Philby, commitment summons is called upon to sign an imdertaking to 

Ex PABTB , , 

Nicholson, prove the debtor's means, and if the judgment be one of an outside 
Court, an office copy of such judgment, with an affidavit negativing 
satisfaction, must be produced, and in all cases where the judgment 
is over four months old, such affidavit is made obligatory. The 
registrar has already expressed an opinion upon the question of 
the undertaking, but I mention it before proceeding to the other and 
more important points. Such a provision might be beneficial in a 
case of ignorant litigants appearing in person in a County Court, 
but it is certainly humiliating on a judgment out of the High 
Court that the plaintiff or his solicitor has to undertake to prove 
the debtor's means. 

[Cave, J. : It is a warning merely. Tou cannot complain of 
that surely. I cannot see that it is humiliating.] 

In the present the onus proban'di is on the plaintiff. 

[Cave, J. : That is of course.] 

If the defendant does not appear, the plaintiff in a large number 
of cases cannot prove means, it is impossible to prove means: 
therefore it would be to the defendant's advantage not to appear. 

[Cave, J. : I should act upon very slight groimds if the debtor 
does not appear. I should act, and leave the defendant to appear 
and ask me to set aside the order, and explain his absence satis- 
factorily if he could.] 

I am perfectly satisfied with such an expression of opinion from 
your Lordship. 

Further, with regard to the affidavit in denial of satisfaction. 
Rule 9 of Order XIX. of the County Court Eules, 1876, provides 
that "where a party desires to enforce by commitment in any 
County Court a judgment of any competent Court, he shall obtain 
from such Court an office copy of the judgment he desires so to 
enforce, and shall file such office copy, together with an affidavit 
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of the sum then due thereon, with the registrar of the Court of the i884. 
district in which the party against whom the same is to be enforced j^ beStonb, 
resides or carries on business, who shall thereupon issue a ludsment J^ ^artb 

•» o Nicholson. 

summons." But it seems to have been overlooked, that the Bank- Inbe Fhilbt, 

ruptcy Court has now become a part of the High Court, and the Niohomon. 

reason for such an affidavit, which was to satisfy the judge that 

no payment had been made into Court, has now disappeared. ^ 

The fact is, that the officers of this Court have adopted the County 

Court Rules in ioto, without regard to their applicability; but 

Eule 270 of the Bankruptcy Eules, 1883, says that the County 

Court Eules, as to the committal of judgment debtors, are to apply. 

to aU Courts, but " with any necessary modifications." I submit 

that this is such a modification as ought to be made. 

[Cave, J, (after looking at the affidavit and the rule) said: 
I do not think yoti ought to be obliged to file this affidavit. With 
regard to the first point, in respect of the undertaking, I think 
your objection is hypercritical.] 

Then, as to the question of exclusive or concurrent jurisdiction 
of the Coimty Court. Up to the end of last year, after judgment 
in the High Court, you were at least kept there. Now, where 
a matter has to be dealt with in the Bankruptcy Court as debtor's 
summons, it may be enforced in a County Court. And hitherto 
the London Court has treated the section as giving to the County 
Courts exclusive jurisdiction. It is sending every High Court 
judgment over to the County Court to be enforced. For example, 
you may obtain judgment, and have to go to Northumberland to 
enforce it. 

[Cave, J. : It is equally hard if the debtor has to come from 
Newcastle here.] 

Surely the man who does not pay his debts ought not to receive 
more consideration than one who does. The question is one of 
considerable moment, and I trust your Lordship will not think 
it necessary to compel the profession to enforce their High Court 
judgments either in County Courts or through similar entangled 
machinery, only appropriate in dealing with trivial sums and 
litigants in person. 
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1884. [Cave, J. : The point you put is. Is the juiifldiction exclusive P 

Iv imSiQirB, I c^ix^ opinion that it is concurrent. But I should also hold that 

^^^ when a debtor is summoned to this Court, and resides at a distance, 

Iv uFbzlbt, there must be strict proof of his means if he fails to appear ; and 

KxcBOEMv. I should have to consider the propriety of allowing costs.] 



Judgment. 



Oavb, J. : 

The points in this case have really resolved themselves to two, — 
First, as to the affidavit. I am of opinion that this affidavit, which 
is spoken of in Bule 9 of Order XIX. of the County Court Bules, 
1875, should not be required in this Court. The rule says, " where 
a party desires to enforce by commitment in any County Court a 
judgment of any competent Court, he shaU. obtain from such Court 
an office copy of the judgment he desires so to enforce, and shaU 
file such office copy, together with an affidavit of the sum then due 
thereon, with the registrar of the Court of the district in which the 
party against whom the same is to be enforced, resides or carries 
on business, who shall thereupon issue a judgment summons." Of 
course the necessary proof would ultimately have to be given ; but 
it is sufficient to my mind if that is done when the affidavit of 
means has to be prepared. With regard to the other point, whether 
this Court has authority to issue a judgment summons on a judg- 
ment of the High Court when the debtor does not reside within its 
jurisdiction, in my opinion it has authority. The judge in bank- 
ruptcy is now a judge of the High Court, and the jurisdiction is 
the jurisdiction of the High Court, and extends over the whole of 
England. In my opinion, therefore, the jurisdiction given by sub- 
section (4) of section 103 of the Bankruptcy Act, 1883, is not an ex- 
clusive but a concurrent jurisdiction. But, on the other hand, I must 
say if the debtor is to be compelled to appear in the High Court 
when he resides in another jurisdiction, it might be a great hard- 
ship. The plaintiff must remember the rule of law as to following 
a judgment. Therefore I shall hold that when the debtor does not 
reside within the jurisdiction strict proof of means must be given, 
and I am of opinion that the debtor should not be expected to ap- 
pear personally, at any rate imless his expenses as a witness have 
been tendered by the creditor. It would be a great hardship other- 
wise. Suppose, for example, a debtor had to come from Newcastle, 
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a journey the veiy travelling expenses of which he might be with- 1884. 

out the means of defraying. He certainly should not be expected i^ beStonb 

to attend personally unless his expenses are tendered, and I should J^ ^^™ 

allow no costs unless good cause can be shewn why the summons Iw »» Philbt, 

was taken out in this Court. I see no reason why this should be Niohomok. 
done, merely because the plaintiff happens to reside within this 
jurisdiction. 



PRACTICE. 

In re LASOELLES, Ex parte GENESE. divisional 

' COURT. 

Bankruptcy Ady 1883, Sections 103 and 104 — Application under Section 6 of Bbpoeb 

the Debtors Act, im^—Appeal to what Court, Gbovb, J. 

Ain) HUDDLE- 

Held : — That by reason of the provisions of sections 103 and 104 of the ston, B. 
Bankruptcy Act, 1883, an appeal from an order of the judge to whom 1884. 
bankruptcy business is assigned upon an application under sect. 5 of j ^*^o 
the Debtors Act, 1869, will now lie directly to the Court of Appeal, and 
not as formerly to a Divisional Court. 



I 



N this case the important question was raised whether, in the 
face of the alterations brought about by section 103 of the Bank- 
ruptcy Act, 1883 (whereby the jurisdiction and powers Tinder 
section 5 of the Debtors Act, 1869, are now assigned to and 
exercised by the judge to whom bankruptcy business is assigned), 
an appeal would lie from an order of such judge upon an applica- 
tion under section 5 of the Debtors Act to a Divisional Court of 
the High Court of Justice, or directly to the Court of Appeal. 

Section 103 of the Bankruptcy Act provides : — " (1) It shall be 
lawful for the Lord Chancellor by order to direct that the juris- 
diction and powers under section 5 of the Debtors Act, 1869, now 
vested in the High Court, shall be assigned to and exercised by the 
judge to whom bankruptcy business is assigned. (2) It shall be 
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lawful also for the Lord Chancellor in like manner to direct that the 
whole or any part of the said jurisdiction and powers shall be 
delegated to and exercised by the bankruptcy registrars of the 
High Court." An order had been made by the Lord Chancellor to 
this eflEect. 

Further, by section 104, sub-section 2 (b), it is provided that 
"an appeal shall lie from the order of the High Court to Her 
Majesty's Court of Appeal." 

In the present case the question arose^upon an application for 
an extension of the time allowed for appealing from an order 
recently made by Mr. Justice Cavb upon a debtor's summons 
under the provisions of section 5 of the Debtors Act, 1869. 



H. Kisch for the judgment creditor. 

Notwithstanding the coming into operation of the Bankruptcy 
Act, 1883, the practice is \mchanged. Formerly an appeal lay 
from an order of the judge to a Divisional Court. I submit that 
that is still the proper course to be taken. 

Wheekry for the debtor, was not called upon. 



Judgment. 



Grove, J. : 

I am of opinion that in this case there is no right of appeal to this 

Court. Section 103 of the Bankruptcy Act provides that the Lord 

Chancellor may direct " that the jurisdiction and powers \mder 

section 5 of the Debtors Act, 1869, now vested in the High Court, 

shall be assigned to and exercised by the judge to whom bankruptcy 

business is assigned;" and, further, that such jurisdiction and 

powers may, in the same manner, be delegated to the bankruptcy 

registrars of the High Court. In pursuance of the provisions of 

that section the necessary order was made by the Lord Chancellor. 

It appears to me that the whole scope of the section is to make 

proceedings \mder the Debtors Act bankruptcy business. Such 

being the case, in my opinion, it cannot have been intended that 

an appeal should lie in matters imder the Debtors Act to this 

Court, when in other bankruptcy matters no appeal to this Court 

is allowed. 



Geness. 
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HUDDLESTON, B. : 1884.' 

I am of the same opinion. Before the Bankruptcy Act, 1883, In bb 
came into operation judgment debtor's summons were heard by a Ex parte' 
judge of the High Court, and then there was naturally an appeal 
from that judge to a Divisional Court. But now, by section 103 
of the Bankruptcy Act, proceedings under the Debtors Act are 
bankruptcy business ; and, by section 104, an appeal is given in 
bankruptcy matters to the Court of Appeal. 

Application refmed. 

Solicitors : Beyfm and Beyfus for the judgment creditor. 
J. A. White for the debtor. 



PRACTICE. 

In re SANDEES, Ex parte WHINNET. divisional 

COUBT. 

Bankruptcy Act, 1883, section 4, sub-section 1 (g) — ^'Balance Order*^ — Winding- -^^^^^ t 
up of Company — " Final JudgmenV^ — Bankruptcy Notice, j^i^ * 

Cayb, J. 

Held: — That a ** balance order" made in the voluntary winding up jgg^ 

of a company, whereby a contributory was ordered to pay in to the ^-v 

liquidator certain caUs made in respect of the said company before the *^^*^ ^6. 
commencement of the winding-up, is not a " final judgment" within 
the meaning of section 4, sub-section 1 {g) of the Bankruptcy Act, 1883, 
80 as to support a bankruptcy notice. 



T 



HIS was an appeal from an order of the Brighton County 
Court. 

In this case the question was, whether a " balance order " under 
the Companies Acts, made in the volimtary winding up of a com- 
pany, whereby a contributory was ordered to pay in to the* liqm- 
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18S4. dator certain calls made in respect of the said company before the 
£7ms commencement of the winding up, was equivalent to a "final 
^^ judgment,- bo a^ to support a bankruptcy notice under section 4, 
WBorNKT. sub-section 1 (g) of the Bankruptcy Act, 1883. 

Section 4 deals with the cases in which a debtor commits an act 
of bankruptcy : and sub-section 1 (g) provides — " If a creditor has 
obtained a final judgment against him for any amount, and exe- 
cution thereon not having been stayed, has served on him in Eng' 
land, or, by leave of the Court, elsewhere, a bankruptcy notice 
under this Act, requiring him to pay the judgment debt in accord- 
ance with the terms of the judgment, or to secure or compound 
for it to the satisfaction of the creditor or the Court, and he does 
not, within seven days after service of the notice, in case the 
service is effected in England, and in case the service is effected 
elsewhere, then within the time limited in that behalf by the order 
giving leave to effect the service, either comply with the require- 
ments of the notice, or satisfy the Court that he has a counter-claim, 
set-off or cross demand which equals or exceeds the amount of the 
judgment debt, and which he could not set up in the action in 
which the judgment was obtained." 

On Jime 21st, 1883, in connection with the voluntary winding 
up of the Britannia Fire Association, of which John Sanders was 
a contributory, a balance order was made by Vice-Chancellor 
Bacon, on the application of the liquidator, whereby it was 
ordered that Sanders should pay to the liquidator, within seven 
days after service of the order upon him, the sum of 100/., being 
the amount due from him in respect of a call of IL per share made 
by the directors of the association anterior to March 7th, 1881, 
the date of the resolution for winding up, and 9/. for interest 
thereon. 

This order was served on September 5th, 1883, but no payment 
had been made, and on May 19th last, an application was made by 
the liquidator to the Brighton County Court, that a bankruptcy 
notice might be issued against Sanders in respect of the simi due. 

This the registrar refused to grant, on the groimd that a " final 
judgment," in accordance with the terms of the section, had not 
been obtained. 

From this decision the liquidator now appealed. 
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L. Chubb : 1884. 

This is an application ex parte. There have abready been two iv bb 
decisions upon this sub-section. In Ex parte Chineri/y In re ex pi^ 
Chinery (see ante^ p. 31), where the question was whether a ^"*"**** 
garnishee order absolute was a final judgment against the garnishee 
within the meaning of the section, it was held that it was not. 
And in In re Cohen^ Ex parte Schmitz (see ante, p. 65), the Court 
of Appeal held that ^' the fact that an order has been made against 
a defendant requiring him to pay the taxed costs in an action 
within a specified time, does not constitute such order a final 
judgment within the section, so as to entitle the plaintiff, in the 
event of the defendant failing to comply with the terms of the 
order, to obtain a bankruptcy notice." Nevertheless, I submit 
that here there is a distinction to be drawn. In the present case, 
the order is practically equivalent to a final judgment. A 
balance order is a summary method of enforcing the payment of 
calls given to a liquidator by sections 101, 133 and 138, of the 
Companies Act, 1862. In Ex parte Chinery^ the garnishee was 
not a debtor of the judgment creditor ; but, in the present case, the 
liquidator represents the company, and it is his duty to get in 
all moneys due to them. A balance order can be enforced by 
execution. There is nothing in the Act to show that the words 
'^ final judgment," in sub-section (1) (g), are to be confined to 
mean a judgment in an action strictly so called. 

Mathew, J. : 

I am of opinion that this application must be refused. An order Judgment. 
of this kind doubtless bears a close analogy to a final judgment as 
contemplated by section 4, sub-section 1 (g) ; and there are also 
several enactments commencing with the statute 1 & 2 Yict. c. 110, 
8. 18, which give to orders the force of judgments. But upon a 
dose examination of those enactments, I have come to the clear 
opinion that an order and a final judgment are different in their 
nature. The fact of its being said that an ''order" may be 
enforced in the same manner as a '' judgment " tends to show that 
an ''order" is not a "judgment." Under these circumstances, 
even apart from the cases which have already been decided upon 
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1884. the section, and which Mr. Chubb has attempted to distinguish, I 
iJ^ should say that the application ought to be refused. 

Sandbbs, 

!Ex PABTB rf T • 

Whinnet; OAVE, J . : . 

I am of the same opinion. In the case of Ex parte Chinery^ In 
re Chhiery^ Lord Justice Cotton drew a careful distinction between 
a judgment and an order. In my opinion, the present case has 
already been decided by that case. 

Application refused. 

Solicitor : Deane Chubb. 

Oases referred to : — 

Ex parte Ohinery^ In re Chinery^ ante^ p. 31 ; L. R., 12 Q. B. D. 
342 ; 60 L. T. 343. 

In re Cohen^ Ex parte SchmitZy ante, p. 55 ; L. E., 12 Q. B. D. 
509. 



i>i^siONAL In rb walker & SON, Ex parte NIOKOLL & KNIGHT. 

M tS™^t Bankruptcy Ady 1883, Section 4, sub-section 1 (h); Bankruptcy Btdes, 1883, 
j^jjjj * * Bule 11 — Act of Bankruptcy — Notice of Suspension of Payment* 

Gate, J. 

2 gg^ Held : — That a notice given by a debtor under section 4, sub-section 1 (h), 

>-v-' of the Bankruptcy Act, 1883, that he has suspended, or that he is about 

June 26. to suspend, payment of his debts, need not, in order to constitute an act 

of bankruptcy, be necessarily given in writing. 

(Compare also the head note (2) in the case of In re Friedlander, Ex 
parte Oastler & Co., post, 207.) 



T: 



HIS was an appeal from a decision of the learned judge of 
the Norfolk Oounty Oourt. 

The facts of the case were as follows : 

The debtors, Messrs. Walker Sf Son, formerly carried on business 
as seed-crushers at King's Lynn. 

On December 17th, 1883, Walker 8f Son agreed to sell, and 
Messrs. Nickoll 8f Knight agreed to buy, at a price to be fixed by 
London quotations, all the linseed oil manufactured by them from 
that date up to December 31st, 1884. 
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It was also further agreed that the oil should be retained by 
Messrs. Walker 8f Co. upon their premises in tanks ; and that upon 
it delivery orders should be issued upon which payment should be 
made by Messrs. Nickoll 8f Knight. 

On March 13th last Messrs. Walker Sf Co. became bankrupt; 
and at the time of the bankruptcy 132 tons of oil were in certain 
tanks upon their premises, with regard to which delivery orders 
had been issued to Messrs. Nickoll 8f Knight. The official receiver, 
however, took possession of this oil, on the ground that it was in 
the possession of the debtors as reputed owners with the consent 
of the applicants. 

An application made to the County Court for an order directing 
the receiver to deliver up the oil in question was refused. 

From this refusal Messrs. Nickoll 8f Knight now appealed. 



IBSi. 

In be 

Walkeb & 
Son, 

Ex PABTB 
KlOKOLL & 

KmoHT. 



English Harrison {Cohen y Q.C. with him) for the appellants. 

The argument which is put forward on behalf of the trustee is 
that the goods in question are within the order and disposition 
clauses of the Bankruptcy Act. But mere possession is not enough 
to raise a reputation of ownership. I shall prove that it is the 
established custom of the oil trade that purchasers leave oil upon 
the premises of the vendors at a rent. The case of Ux parte Wat- 
kins, In re Couston, L. R., 8 Ch. App. 620, clearly decides that 
where such a custom exists, the doctrine of reputed ownership is 
excluded, and the trustee is not entitled. In that case, at the time 
of the presentation of a petition for liquidation by arrangement, 
there were lying in the bonded warehouse of the debtors, who were 
wine and spirit merchants in Liverpool, certain butts of whiskey 
which they had sold to the appellant. The goods were left there 
for the convenience of the purchaser, to whom a delivery warrant 
had been given by the vendors, in which they stated that they held 
the goods to his order as warehousemen. The vendors did not 
carry on business as general warehousemen, but it was proved to 
be the usual custom of the wine and spirit trade in Liverpool for 
goods sold in bond to remain in the possession or under the control 
of the vendors, in the bonded warehouse in which they were at the 
time of sale, until they were required by the purchaser for use. It 
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1884. 

In bb 

Walkeb & 

Son, 
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was held (reversing the decision of the chief jndge) that the 
existence of a custom of this nature, shown to be well known 
among persons concerned in the wine and spirit trade, ex- 
cluded the doctrine of reputed ownership, and that the goods 
did not pass to the trustee. \_Several affidavits were read by counsel 
to prove that it teas the custom of the oil trade for purchasers to 
leave oil upon the premises of the vendors,"] But there is another 
point, even if I fail to establish the custom. The act of bankruptoj 
was the petition filed by the debtors on March 13th; but on 
February 28th Messrs. Nickolls 8f Knight sent one of their clerks 
to make a demand for the goods, and we are, therefore, out of the 
order and disposition clause. When this point was raised in the 
County Court, it was met by section 43 of the Bankruptcy Act, 
1883, which provides that " the bankruptcy of a debtor, whether 
the same takes place on the debtor's own petition or upon that 
of a creditor or creditors, shall be deemed to have relation back to, 
and to commence at, the time of the act of bankruptcy being com- 
mitted on which a receiving order is made against him, or, if the 
bankrupt is proved to have committed more acts of bankruptcy 
than one, to have relation back to, and to commence at, the time 
of the first of the acts of bankruptcy proved to have been committed 
by the bankrupt within three months next preceding the date of 
the presentation of the bankruptcy petition ; but no bankruptcy 
petition, receiving order, or adjudication shall be rendered invalid 
by reason of any act of bankruptcy anterior to the debt of the 
petitioning creditor." It was proposed, on behalf of the receiver, 
to prove an act of bankruptcy committed by the debtors on 
February 26th. It was said that on that date the debtors informed 
one of their creditors, named Game, that they intended to suspend 
payment. To begin with, there is a conflict of evidence upon this 
conversation, as the affidavit of Game states that it took place, while 
the affidavit of the debtor denies it in toto. \_Counsel here read the 
affidavits,'] But in any case, I contend, that a notice of this kind 
cannot be given in a mere loose conversation. Section 4, sub- 
section 1 (h), of the Bankruptcy Act, 1883, provides that a debtor 
commits an act of bankruptcy if such debtor " gives notice to any 
of his creditors that he has suspended, or that he is about to 
suspend, payment of his debts." But by Eule 11 of the Bank- 
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ruptcy Rules, 1883, "all notices required by the Act or these 
Rules shall be in writing, unless these Rules otherwise provide, or 
the Court shall in any particular case otherwise order." I contend 
that this provision applies to the notice that a debtor is about to 
suspend payment of his debts. At any rate, such notice must be 
definite. 

WtnsloWy Q.C. {Tate-Lee with him) for the trustee : 

If a custom of the kind suggested exists, it must be one well 
known to ordinary creditors and not merely to persons in the trade. 
In the case of In re Hill^ cited in a note to the case of Ex parte 
Powell^ In re Matthews (L. R., 1 Ch. Div. at page 503), Lord 
Justice Mellish, in delivering the judgment of the Court, said : 
" that the law on the subject had been settled by Ex parte Watkina 
(L. R., 8 Ch. 520). . . . The custom must, however, be well 
proved, and shown to be known not only to persons in the same 
trade, but to others who were likely to be creditors." [A number 
of affidavits were read by counsel in denial of the alleged cmtom.'] 
Moreover, the object of the new Act is especially for the protection 
of creditors. 
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English Harrison in reply. 



Mathew, J. : 

I am of opinion that the order of the County Court judge must Judgment, 
be upheld. The County Court judge decided that these 132 tons 
of oil, which were on the premises of the debtors at the time of the 
bankruptcy, were within the order and disposition of the bankrupts, 
and as such should pass to the official receiver as trustee. I will 
deal first with the point which has been raised, that possession 
was terminated by a demand which, it has been stated, was made 
by Messrs. Nickoll 8f Knight j on February 28th, before the bank- 
ruptcy took place. In opposition to this, evidence was given of an 
act of bankruptcy committed on February 26th, when the debtors, 
it is alleged, informed Mr. Oamey one of their creditors, that they 
intended to suspend payment. There is, it is true, a conflict of 
evidence upon this point, but I am bound to say that in my opinion 
the probabilities are in favour of Mr. Oame^s statement. But it 
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has leen urged that this statement, even if it was made, was merely 
a loose conversation, and that, since by Eule 11 of the Bankruptcy 
Rules, 1883, it is provided that all notices shall be in writing, a 
notice by a debtor that he intends to suspend payment of his debts 
in order to be effectual must be a written one. On this point I 
decide against Mr. Harmony and I do not think it necessary to 
give my reasons for so doing. Then there comes the other question, 
whether the goods in question were in the order and disposition of 
the bankrupt according to the section of the Act. A large number 
of affidavits were read by Mr. Harriaoriy in order to prove the 
existence of a custom in the oil trade for purchasers to leave the 
oil upon the premises of the vendors, and it was argued that any 
one connected with the oil trade would be perfectly well aware that 
possession did not mean ownership. But Mr. Winalowy on behalf 
of the trustee, produced an equal number of affidavits exactly to 
the contrary effect. It is very easy to allege a custom, and it can 
only be tested by instances or by its reasonable character. In the 
present case no specific instances have been adduced, and I cannot 
see any cause to justify its existence. In my opinion everything 
tends to point to the fact that this was a peculiar contract, and I 
am clearly of opinion that the order made by the County Court 
judge in favour of the trustee was a right order. 

Cave, J. : 

I am of the same opinion. With regard to that part of the judg- 
ment just delivered which refers to the act of bankruptcy I have 
nothing to add. But with regard to the alleged custom there are 
several circumstances which lead me to believe that what was done 
in this case was done by special arrangement. The simple question 
is. Is this part of the ordinary business of a seed-crusher P Now, 
in the first place, not a single witness has ventured to swear that 
he has ever followed it in the ordinary course of trade. Then, if 
the custom was a general one, I should have thought that the 
warrants would be in a familiar form, and at any rate well known 
to the trade, yet only one witness amongst those brought forward for 
the appellants makes any mention of these warrants. In addition 
to this, I am confirmed in my opinion by the words used by the 
appellant? themselves in a letter written by them to the bankrupts 
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on November 20th. In that letter the appellants say, " and to i884. 
provide warrants in a form to be approved by our bankers and i^^ 
solicitors." All these circumstances tend much to confirm me in Waxxeb & 

Son, 

my opinion that the arrangement was a special one, and that the Ex paetb 
decision of the Ooimty Court judge was right. Kwioht. 

Appeal dismissed. 

Solicitors : Mercer 8f Mercer for the appellants. 

8. CozenS'Hardy for the official receiver. 



PRACTICE. 

In re WALKEE, Ex parte SOANES. ^^urt^^ 

Bankruptcy Act, 1883, Section 97, 8uh-8ection.{2)f and Section 104 ; Bankruptcy Befoeb 

Bulesy 1883, Bules 16 and 17. & Ca^'j 

Transfer of Proceedings — Befusal of County Court Judge to grant Certificate — looi. 

Appeal. jf^ 26 & 26. 

Held: — (1) That where the judge of a County Court refuses to grant 
a certificate under Eule 16 of the Bankruptcy Eules, 1883, that " in his 
opinion a bankruptcy proceeding would be more advantageously con- 
ducted in some other Court," such refusal is equivalent to an order to 
retain the proceedings, and from it an appeal will lie. 

(2) If the Court to which the appeal is made should be of opinion that 
such certificate ought to have been granted, it wiU not refer the matter 
back to the County Court, but wiU grant the certificate itself. 



T 



HIS was an appeal from a decision of the learned judge of 
the County Court at Lynn, by which he refused to grant an order 
for the transfer of certain bankruptcy proceedings to London under 
section 97 of the Bankruptcy Act, 1883. 

Section 97, sub-section (2), provides that " any proceedings in 
bankruptcy may at any time and at any stage thereof, and either 
with or without application from any of the parties thereto, be 
transferred by any prescribed authority and in the prescribed 
manner from one Court to another Court, or may by the like 
authority be retained in the Court in which the proceedings were 
commenced, although it may not be the Court in which the pro- 
ceedings ought to have been commenced." And by Eule 16 of the 

M.B. o 
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I8g4. Bankruptcy Rules, 1883, " where the judge of a County Court, or 

j^^ the judge or a registrar of the High Court, certifies that, in his 

Walkeb, opinion, a bankruptcy proceeding would be more advantageously 

Ex PABTB J. */ ^ o ^ in •PI •• 

SoAHBs. conducted in some other Court, the registrar shall, if the opmion 
is certified before the first meeting of creditors, transmit the cer- 
tificate to the official receiver, who shall lay the same before such 
meeting ; and, if it has been certified after such meeting, he shall 
transmit a copy of such certified opinion to the trustee, if there be 
one, and if not, to the official receiver, who shall thereupon summon 
a meeting of creditors to consider the same.'' And by Rule 17, 
" If within seven days after the first meeting, or in any other case 
within fourteen days after transmitting such notice to the official 
receiver or trustee, no resolution of the creditors objecting to such 
transfer shall be received by the Court through the registrar, the 
transfer may be made accordingly ; but if the creditors have so 
objected the transfer shall not be made." 

In the present case the County Court judge had refused to grant 
a certificate for the transfer, on the ground that the appellants were 
estopped from applying for such transfer, by reason of certain 
correspondence which had taken place between the solicitors of the 
appellants and the solicitors of other creditors who opposed the 
proposed transfer. 

The main question in the case was entirely one of fact, whidi it 
is unnecessary to notice. 

On the second day of the hearing, however, an objection was 
raised by counsel that from such a refusal to direct a transfer there 
was no appeal. 

U. Cooper Willis^ Q,C. {Bray with him) for the appellant. 
Francis Turner for the debtor's bankers and largest creditor. 

Firth for certain creditors at Lynn. 

Mrth : 

1 take an objection that no appeal can lie from the refusal of the 
County Court judge to direct a transfer. Section 104 of the Bank- 
ruptcy Act, 1883, provides that " orders in bankruptcy matters 
shall, at the instance of any person aggrieved, be subject to 
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appeal." And " an appeal shall lie from the order of a County i884. 

Court." But I contend that this is not an appealable order within j^^ 

section 104. It was a mere exercise of discretion on the part of Wameb, 

the County Court judge. There can only be an appeal from an Soaots. 
" order in a bankruptcy matter," which the granting or refusing of 
a certificate of this kind is not. 

Mathew, J. (after stating that, although the Court was satisfied Judgment, 
that the County Court judge had taken every care in determining 
the case, nevertheless they felt bound to differ with his decision, 
and must order a transfer) said : 

No objection to the jurisdiction was raised until the arguments 
were almost concluded. It has now been argued by Mr. Firt/iy 
however, that there is no right of appeal from the refusal of the 
County Court judge to direct a transfer, even if that refusal is 
wrong. I cannot agree with that contention. In my opinion, 
such a refusal is equivalent to an order to retain the proceedings 
under section 97, sub-section (2). From such an order an appeal 
lies. The learned judge absolutely refused to exercise his dis- 
cretion, and this is an appeal, not against the exercise of the 
discretion of the County Court judge, but against his refusal to 
exercise the discretion which he might have exercised. It places • 
us in such a position, that we have to make an order on the merits 
as if we were the Court of first instance. Such being the case, we 
are of opinion that a primd facie case has been made out, that the 
proceedings in question can be conducted more advantageously in 
London than in the country, and the appeal must be allowed. 

Cave, J. : 

I am of the same opinion. The matter is one in which the Court 
has a wide jurisdiction, and this cannot be interfered with by any 
agreements between solicitors, so as to prevent the judge from 
exercising his discretion in the way he might think best for the 
creditors generally. 

Order of transfer made. 

Solicitors : F. W. Mount iov the appellants. 

Duffield 8f Broughty for the debtors. 
Oinn 8f Matthew for the debtors' bankers. 

o2 
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DIVISIONAL In rb strand, Ex parte THE BOAED OP TRADE and 
^o^T- THE OFFICIAL RECEIVER. 

Bevobx 

&^C^,'j.* Bankruptcy Ad, 1883, Section 105, Suh-section (1) ; Bmkruptcy Rtdes, 1883, 
2gg^ BuUs 100 an(i 104. 

i-'-^g (7o«f« of Public Examination and Second Meeting of Creditors — Taxaiion — 

Proceedings in Court* 

Held :— (1) That the words ** any proceeding in Court" in section 105, 
sub-section (1), of the Bankruptcy Act, 1883, do not include a second 
meeting of the creditors under a bankruptcy petition, summoned for the 
purpose of confirming a scheme of arrangement of the debtor's afiEairs 
accepted at the first meeting. 

(2) That the Courf has in consequence no power to order the costs of 
the petitioner incidental to such second meeting to be paid out of the 
debtor's estate. 

(3) But the words do include the public examination of the debtor, and 
the Court has power to order costs incidental to such public examination 
to be paid out of the estate. 



T 



HIS was an appeal on behalf of the Board of Trade against 
an order made in the County Court at Canterbury. 

The order appealed against directed that the official receiver 
should pay out of the assets the costs properly incurred by one 
Norman, as the solicitor of the debtor Strand, in attending the 
public examination and the second meeting of creditors of the said 
debtor. 

On January 23rd, 1884, the debtor jB. F. Strand presented a 
bankruptcy petition in the Canterbury County Court, and a re- 
ceiving order was made against him. 

On February 6th the first meeting of creditors was held, when a 
resolution was passed unanimously, accepting a scheme of arrange- 
ment of the debtor's affairs, which had been prepared by the debtor's 
solicitor on his behalf, who attended the meeting ; and this scheme 
was approved by the official receiver. 

On February 8th the debtor's public examination was held, and 
on February 15th the second meeting of creditors, for the purpose 
of confirming the scheme, which Mr. Norman also attended. 

At this meeting, however, the official receiver stated that he 
had now received instructions from the Board of Trade to oppose 
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the scheme, and the debtor in consequence was adjudicated bank- i884. 



rupt. 



InsbStiund, 



The debtor's solicitor subsequently carried in for taxation his rp^if ^™ 
bill of costs, including the charges in connection with the two Tradb* 
meetings of creditors and the public examination. Bsoeiykb. 

These costs were allowed by the registrar ; but upon a review 
of the taxation by a bankruptcy master of the High Court, required 
by the Board of Trade, under Eule 104 of the Bankruptcy Rules, 
1883, they were disallowed, on the ground that no order had been 
made by the Court under Eule 100 specifically allowing such costs, 
and that the order of the registrar on taxation was not an order of 
the Court. 

On a further application to the County Court, however, that the 
official receiver might be directed to pay to the debtor's solicitor 
the costs in question, the learned judge made the desired order. 

From this order the Board of Trade and the Official Eeoeiver 
now appealed. 

M. D. Chalmers for the Board of Trade and the official receiver, 
Winslow, Q.C. {J. Linkhter with him) for the respondent. 

A preliminary objection was raised by Mr. Wimlow upon the 
ground that the order had originally been made on behalf of the 
debtor, and was headed " Ex parte the debtor," while the notice of 
appeal was addressed, not to the debtor, but to the solicitor by 
name. 

At the suggestion of the Court, however, an arrangement was 
come to, and it was agreed that the notice of appeal should be 
forthwith amended. 

M, D, Chalmers : 

Mr. Normarij the solicitor in question, was employed on behalf 
of the debtor without any authority from the official receiver. To 
begin with, I submit that in all cases of this kind the sanction of 
the official receiver ought to be obtained. Notwithstanding the 
want of authority, however, the registrar allowed the costs of 
Mr. Norman in attending the public examination of the debtor, 
and also the second meeting of creditors. The Board of Trade 
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1884. thereupon caused a review of taxation to be made in accordanoe 

InreStoand '^^^ ^^® 1^* ^^ *^® Bankruptcy Eules, 1883, whicli provides 
Ex PAETB ' that " The Board of Trade may require the taxation of the bills of 
Teadb & costs, charges, fees or disbursements of any solicitor, accountant, 

^'^(Sc^a^ auctioneer, manager, or other person, where the taxation has been 
made by a registrar of a County Court to be reviewed by a 
bankruptcy taxing master of the High Court, and may appear on 
the review of such taxation ; and where any such review is directed, 
the registrar of the County Court shall forward to such master of 
the High Court the bill which is required to be reviewed, and 
such master shall review such taxation. If upon the review the 
bill is allowed at a lower sum than that allowed by the registrar of 
the County Court, the amount disallowed shall be repaid to the 
trustee." Upon the review the taxing master disallowed all costs 
after the first meeting. But the County Court judge subsequently 
made an order allowing these costs. Now I contend that the 
order so made amoimted in effect to a review of the decision of the 
taxing master, and as such was outside the jurisdiction of the 
learned judge. 

[Cave, J. : Is that quite correct P It seems to me that the 
original order did not extend to these costs, and therefore the 
taxing master did not allow them. Then what was done was 
this : A substantive order was made by the County Court judge 
which did include them.] 

In that case I contend that there was no jurisdiction to make 
the order. I submit, again, that the sanction of the official 
receiver ought to have been obtained to the employment of the 
solicitor. It is a question whether the debtor at any rate after the 
first meeting is entitled to go to the expense of employing a 
solicitor. The services of a solicitor are not essential. 

[Mathew, J. : The judge may be of opinion that the debtor 
ought to have one.] 

[Cave, J. : It is clearly intended that a solicitor should be 
employed in certain cases, from the fact that the Court has a dis- 
cretion m the matter.] 

Yes, and where the services of a solicitor are necessary, the 
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official receiver will authorize the employment, but his sanction 1884. 
ought to be applied for. Further than this, it is true that by InrbStbahd, 
section 105 of the Act, " the costs of and incidental to any pro- Tm^Bo^m of 
oeedinffs in Court under this Act shall be in the discretion of the ^ Tuaj}^ & 

, . The Official 

Court ;" and by that section jurisdiction over costs is given to the Bboeiveb. 
Court. But that provision only applies to "proceedings in Court." 
The second meeting of creditors cannot be included under those 
words. 

[Mathbw, J. : We should like to hear you, Mr. Winslowy upon 
the words " of and incidental to any proceeding in Court." That 
appears to be your only difficulty.] 

WinsloWy Q.C. : 

The public examination of a debtor is beyond doubt a proceeding 
in Court. In the same manner I submit that the meeting of 
creditors is "incidental to" the proceedings in Court. As a 
matter of fact, all that takes place under a petition is really a 
proceeding in Court. In the present case, a scheme of arrange- 
ment was proposed, and this would have been adopted, but the 
Board of Trade appear to object to any scheme of arrangement in 
small bankruptcies. In order to draw a scheme of arrangement 
properly the assistance of a solicitor is essential. The Court has a 
general power to allow costs. {In re Mew^ Ex parte Pearce^ L. E., 
2 Ch. Div. 320, was referred to.) 

M. 2). Chalmers in reply. 

Mathbw, J. : 

In this case a technical objection was raised, upon the ground that Judgment. 
Mr. NormaUy the solicitor, had been made a respondent, and the 
debtor omitted. That objection was afterwards removed, however, 
by an amendment of the notice of appeal ; and it was decided that 
the question should be decided upon the construction of the Bank- 
ruptcy Act, 1883, as regards the question of jurisdiction. The 
present appeal is an appeal against an order made by the County 
Court judge at Canterbury, directing the official receiver of that 
Court to pay out of the assets the costs of Mr. Norman^ in- 
curred by him in attending, in the capacity of solicitor for the 
debtor, the debtor's public examination, and the second meeting 
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1884. of creditors. It has been argued that these costs were disallowed 

In BE Strand, hy the taxing master. In my opinion, such was not the case. It 

ito^Bo^D OP ^PP®^"^ to me that when the matter was brought before the taxing 

TBADE& master, no order allowine: these costs had been made by the 

The Official ° 

Beobiveb. County Court. But the County Court judge subsequently made 
an order allowing these costs. Then comes the question, Had the 
County Court judge jurisdiction to make such order ? The section 
to be considered is section 105, which proYides that " (1) Subject 
to the provisions of this Act and to general rules, the costs of and 
incidental to any proceeding in Court under this Act shall be in 
the discretion of the Court : Provided that where any issue is tried 
by a jury, the costs shall follow the event, unless, upon application 
made at the trial, for good cause shown, the judge before whom 
such issue is tried shall otherwise order." Now, as far as the 
public examination of the debtor is concerned, there can be no 
doubt whatever that there was jurisdiction. But, with regard to 
the second meeting, it is necessary to look far more closely at the 
. wording of the section. The particular words to which attention 
must be given are " the costs of and incidental to any proceeding 
in Court." Now, the second meeting was not a proceeding in 
Court ; and, in my opinion, it was not incidental to any proceeding 
in Court within the meaning of the section. It was a meeting 
called to consider the confirmation of a scheme of arrangement, 
which had been before submitted to the first meeting. I am of 
opinion, therefore, that there was no jurisdiction to make that part 
of the order relating to the second meeting of creditors ; and, in 
doing so, the County Court judge was wrong. 

Cave, J., concurred. 

Solicitors : The Solicitor to the Board of Trade for the Board of 

Trade. 
A, Norman for the respondent. 



In connection with the above case, the following letter was 
afterwards published by Sir T. H. Farrer, Permanent Secretary 
to the Board of Trade : — 

** Sir,-— The attention of the Board of Trade having been called to the 
report .... of a case before the Divisional Court of the Queen's Bench 
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Division, Ex parte The Board of Trade^ in whicli it is stated that the official 
receiver had informed a meeting of creditors that the * Board of Trade 
objected to any scheme of arrangement in small bankruptcies,* I am 
directed by the Board of Trade to state that there is no foundation for the 
statement in question, and that the Board of Trade have never entertained 
or expressed any such objections. The official receiver concerned, also 
assures them that he never made any such statement. When the matter 
was mentioned in the Divisional Court, it was at once denied by Mr, Chalmers 
on behalf of the Board of Trade. 
** Board of Trade, T. H. Faeeer. 

** WhitehaU Gardens, 
''July loth." 



1884. 
InsbStband, 

Ex PASTE 

Thk Boabd of 
Tbaob& 

Thb Official 
rsoeiveb. 



To this the learned editor of the " SoKcitors' Journal," in which 
paper the above letter was published, appends the following note: — 

** [We are glad to find that no such objections have been expressed by the 
Board of Trade. It was, however, positively asserted in Court by the 
counsel for the debtor that the official receiver had informed the creditors 
at their second meeting that he had received instructions from the Board to 
that effect, and this assertion was justified by an affidavit made by a person 
who was present at the meeting. Our reporter did not understand Mr. 
Chalmers as actually denying that such instructions had been given by the 
Board, but only as saying that he had never heard of them. The letter of 
Sir T. H. Farrer, however, proves what the official receiver said at the 
meeting must have been misunderstood.] " 



In re WOODALL, Ex parte WOODALL. 

Bankruptcy Ad, 1883, Section 4, Sub-section 1 {g). 

Bankruptcy Notice served by Executrix of Judgment Creditor — Bulea of the 

Supreme Court, 1883, Order XLIL Rule 23. 

Held : — ^That a creditor in order to serve a bankruptcy notice under 
section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, must be entitled 
and in a position to issue execution : and that in consequence a bank- 
ruptcy notice against a judgment debtor cannot be issued by the executor 
of a creditor who has obtained final judgment, unless such executor has 
first obtained leave from the Court to issue execution on the judgment 
under Eule 23 of Order XLII. of the Eules of the Supreme Court, 1883. 



COURT OF 
APPEAL. 

Befobb 
Baooallat, 

li. J., 

Cotton, L. J., 
Jjdxvlet, L.J. 

1884. 
June 27. 



T 



HIS was an appeal on behalf of the debtor W. Woodall^ to set 
aside a receiving order made against him by Mr. Registrar Pepys 
on May 29th last, on the application of Martha Houkton. 



202 BANKEUPTCY EEPOETS. 

1884. The facts of the case were as follows : 

Ik SB The petitioning creditor was the sole executrix under the will of 

^^^1^ the late William Houlstony deceased, who died on the 20th July, 
WooDALL. 1882. On 11th November, 1879, Mr. Houhton issued a writ 
against the debtor for 333/. 3s. 2d. principal and interest due to 
him from the debtor on his promissory note of the 1st April, 1879, 
for 323/. 5s. payable on demand, and on 6th December, 1879, 
Mr. Houhton obtained final judgment against the debtor for 
334/. 6s. 4t/. debt, and 7/. 17s. costs. Mr. Houlston issued exe- 
cution upon such judgment, and recovered part of the amount due 
thereon, and on the 22nd March, 1880, he issued a debtor's sum- 
mons under the Bankruptcy Act, 1869, for the balance of prin- 
cipal and interest then due on such judgment, viz. : 246/. 3s. Zd. ; 
and on the 19th of May, 1880, presented a petition in the London 
Bankruptcy Court, founded upon such debtor's simimons. 

When the petition came on to be heard on the 11th June, 1880, 
it was adjourned at the request of the debtor until 9th July, 1880, 
with the view of his making some arrangement for settlement of 
the debt. On such adjournment it was further adjourned until 
30th July, 1880, when it was adjourned sine die^ with liberty for 
either party to apply. Such adjournments led to an arrangement 
between the parties, which was embodied in a deed of covenant 
dated 3rd July, 1880. 

Under this deed, however, the debtor had only paid on account 
of the debt sums amoimting together to about 100/., leaving some- 
thing like 150/. due for principal at Mr. HouMoyCs death, and a 
debtor summons under the Bankruptcy Act, 1869, was issued in 
December, 1883, but in consequence of the promises of the debtor 
the matter was allowed to stand over. 

On April 10th, 1884, no payment having been made, a bank- 
ruptcy notice was issued by Mrs. Houlston for principal and interest 
of the debt, amounting to 160/., and a petition was filed and 
served on May 12th, 1884. 

On May 26th, the debtor served notice of his intention to oppose 
the petition, alleging amongst other groimds (4) " That the judg- 
ment mentioned in the petition was obtained by one William 
Houlston^ against me in the year 1879, which has become abated, 
and no proceedings have been taken to revive the same or to obtain 
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the benefit thereof by the petitioning creditor, and therefore the 1884. 

same is not a good petitioning creditor's debt. £7m 

On May 29th, however, the learned registrar made the receiving 'Wqqdall, 

order as prayed, and from this decision the debtor now appealed. "Woodall. 

T. Brett {Herbert Reed with him) for the appellant. 

No act of bankruptcy has been committed, and therefore no 
receiving order ought to have been made. Section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, provides in effect that 
« If a creditor haa obtained a final judgment against a debtor for 
any amount, and execution thereon not having been stayed, has 
served on him * * * * a bankruptcy notice under the Act 
requiring him to pay the judgment debt in accordance with the 
terms of the judgment, or to secure or compound for it to the 
satisfaction of the creditor or the Court, and he does not within 
seven days after service of the notice * * * * either comply 
with the requirements of the notice or satisfy the Court that he 
has a counter-claim, set-ofE, or cross demand, which equals or 
exceeds the amount of the judgment debt, and which he could 
not set up in the action in which the judgment was obtained," 
then such debtor commits an act of bankruptcy. First, I submit 
that the Act speaks not of a balance of a judgment, but of a 
judgment. But I say further, that an executrix cannot take 
action without renewing the judgment. Rule 23 of Order XTJI. 
of the Rules of the Supreme Court, 1883, provides that " In the 
f oUowing oases, viz. : (a) where six yeaxs have elapsed since the 
judgment or date of the order, or any change has taken place by 
death or otherwise in the parties entitled or liable to execution ; 
* * * * the party alleging himself to be entitled to execution 
may apply to the Court or a judge for leave to issue execution 
accordingly. Any such Court or judge may, if satisfied that the 
party so applying is entitled to issue execution, make an order to 
that effect, or may order that any issue or question necessary to 
determine the rights of the parties shall be tried in any of the 
ways in which any question in an action may be tried. And in 
either case such Court or judge may impose such terms as to costs 
or otherwise as shall be just." 
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1884. In Baynard v. SimmondSy 5 E. & B. 69, it was held that " an 

£j^ executor of a judgment creditor is not entitled under section 61 of 
WooDALL, ^Q Common Law Procedure Act, 1854, to attach a debt due to the 
WooDALL. judgment debtor before he has made himself a party to the judg- 
ment." And, in that case, Lord Campbell said, "the enactment 
contains a useful extension of the remedies of the judgment cre- 
ditor, but we must not go beyond what the Legislature has said." 
Further, in Boynton v. Boynton, L. E., 4 H. L. Cas. 733, it was 
decided that " an order, under the modem practice, allowing an 
executor to continue the proceedings in an action instituted by 
his testator, which order has been obtained by him after a judgment 
in favour of his testator, and after notice of an appeal against that 
judgment, is equivalent to the old order for revivor, and subjects 
him to the same liabilities. He becomes in efieet a substantive 
party to the suit, and is personally liable to costs." Here the exe- 
cutrix had not obtained the leave of the Court under Bule 23 of 
Order XLII. ; she could not issue execution. And I contend that the 
only party to issue a bankruptcy notice under section 4, sub-section 
2 (g), is the party entitled to issue execution. The Court is inclined 
to use this part of the Act with great strictness (see Ex parte Chineryy 
In re Chineryy antej p. 31 : and In re Cohen^ Ex parte Schmitz, 
ante J p. 56). I ask your Lordships to construe the section most 
strictly. The executrix was not a party to the record : she could 
not issue execution. Therefore, I contend, she could not put into 
motion the bankruptcy proceedings. 

Sidney Woolfioi the petitioning creditor. 

If section 4, sub-section 2 (g), is read thus strictly no executor 
could take proceedings. The object of Eule 23, Order XLH., is 
when a creditor requires to issue execution. But there is no reason 
why the same construction should be put upon section 4, sub-section 
2 (g). The case of Ex parte Tanner, 1 Mont. & M. 292, shows that 
" if a petitioning creditor dies before adjudication, his executors 
may carry on the proceedings." Further, if the debtor was made 
bankrupt by another creditor, this executrix could clearly make an 
affidavit of her debt. 

[Cotton, L. J. : The argimient against you is that you are not 
the creditor who has obtained the final judgment. You contend 
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that the word oreditor in section 4, sub-section 1 (g) should read 1884» 
" creditor or his executor" has served a bankruptcy notice, &o.] £7m 

WOODALL, 

Under Eule 23 of Order XLII. it would not make me a party to ^^ 
the judgment ; it would simply give me leave to issue execution, 
it would not make me the creditor who has obtained judgment. 
It will not advance my position under section 4, sub-section 1 (g). 
If Order XLII. would make me the judgment creditor the argu- 
ment against me would be very strong. But it does not do so. 
An executor or administrator represents the testator always. I 
submit that it is not straining the meaning of the Act to say that 
the word " creditor " is equivalent to " creditor or his repre- 
sentatives." It is straining it to understand "creditor" as the 
person who can issue execution. 

Baggallay, J. : 

This is an appeal to set aside a receiving order made on Judgment. 
May 29th last against Woodall. The act of bankruptcy was in 
accordance with the terms of section 4, sub-section 1 (g), of the 
Bankruptcy Act, 1883. The question is, whether the party who 
served the bankruptcy notice was a creditor within this section. 
The final judgment was obtained by one Soulston, who died. 
The petitioning creditor was his executrix; and the receiving order 
was made on the assumption that she, as executrix, could stand in 
the place of the creditor. The objection is, that inasmuch as the 
petitioner was not the person who obtained final judgment, but the 
executrix, it was necessary that she should have obtained leave to 
issue execution under Rule 23 of Order XLII. It was contended, 
on the other hand, that in section 4, sub-section 1 (g), the word 
"creditor" is equivalent to "oreditor or his representatives," 
whoever they may be. If it were not for the words " execution 
thereon not having been stayed," which are inserted in section 4, 
sub-section 1 (g), I think the latter argument would be an 
extremely strong one. But, looking at those words, I have come 
to the opinion that the provision clearly intends a person who is 
entitled and in a position to issue execution. The original creditor 
was in that position. But if an applicant for a bankruptcy notice 
is the executor of the original creditor, he is not in that position 
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1884. until he has obtained leave to issae execution under Order XLH. 
Im be Here the executrix had not secured the required permission, and 
■E^^^^i the appeal must therefore be allowed. 

WOODALL. 

Cotton, L. J. : 

I am of the same opinion. The act of bankruptcy in question 
is a statutory one, and it is necessary to look closely at the terms 
of section 4, sub-section 1 (g). The creditor must do two things : 
(1) he must obtain a final judgment ; (2) he must serve a notice 
on the debtor. The same person must do both. Then regard 
must also be had to the words " execution thereon not having been 
stayed." The person who has done the two things must be in 
a position to issue execution. In the present case the executrix 
had not obtained final judgment, and she was not in a position to 
issue execution. But she could, under Order XLU., obtain leave 
to do so. The proper course is for the executrix to get an order, 
which would put her in the position to say she can issue execution. 
She will then, in my opinion, be a creditor within the meaning of 
section 4, sub-section 1 (g), and will be entitled to serve the notice. 
As it is, the provisions of the section have not been complied with, 
and the appeal must be allowed. 

LiNDLEY, L. J. : 

I am of the same opinion. Until an executor has obtained 
leave to issue execution under Order XIII., it is impossible for 
such executor to say he has complied with the provisions of 
section 4, sub-section 1 (g). The executor has not obtained final 
judgment ; but, by doing something else, he may put himself in 
the same position as a creditor who has obtained final judgment. 
If he has not done so, then the words " and execution thereon not 
having been stayed," show clearly the creditor is intended to be 
a creditor who is in the position to issue execution. The appeal 
must be allowed with costs. 

Appeal allowed. 

Solicitors : T. E. Watson for the appellant. 
W. R. Francis for the respondent. 
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Cases relied upon or referred to : — 1884. 

Baynard v. Simmondsy 5 E. & B. 59. In bb 

Boynton v. Boynton^ L. R., 4 H. L. Cas. 733. Ex paetb 

Ex parte Chinery^ In re Chinery^ see ante^ p. 31. Woodall. 
In re CoheUy Ex parte Schmitz, see ante, p. 55. 
Ex parte Tanner y 1 Mont. & M. 292. 
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In re FRIEDLANDER, Ex pautb OASTLER & CO. court op 

' APPEAL. 

Bankruptcy Act, 1883, Section 4, Sub-section 1 (A). Bepobb 

BAOOALIATy 

Ad of Bankruptcy — Notice of Suspension of Payment of Debts, L. J., 

Cotton, L. J., 

Held : — (1) That where a verbal statement was made by a debtor to Lindlbt, L.J. 
one of his creditors that he was unable to pay his debts in full, such ^^^*' 
statement did not amoimt to a notice by the debtor **that he has Julyi, 
suspended, or that he is about to suspend, payment of his debts,'' so as 
to constitute an act of bankruptcy under section 4, sub-section 1 (h), of 
the Bankruptcy Act, 1883. 

(2) T!hat although such notice need not in order to constitute an act of 
bankruptcy be necessarily given in writing (see In re Walker & Son, Ex 
parte Nickoll & Knight ^ ante, p. 188), still if it is given verbally it must 
be a formal notice, and given with the intention of giving such notice. 



HIS was an appeal from an order of Mr. Registrar Brougham 
rescinding a receiving order previously made by himself against 
the debtors, upon a bankruptcy petition presented by Messrs. Oastler, 
Palmer 8f Co., on April 19th last. 

The debtors were leather merchants, carrying on business as 
Friedlander 8f Co., in London and Paris, the firm consisting of 
B. Friedlander, A, M, Elsdale, and E. Both. 

The act of bankruptcy alleged in the petition was that provided 
for in section 4, sub-section 1 (h), of the Bankruptcy Act, 1883, 
by which a debtor commits an act of bankruptcy " if the debtor 
gives notice to any of his creditors that he has suspended, or that 
he is about to suspend, payment of his debts," in support of which 
the affidavit of one F. Mortimer was read, in the terms stated 
below. 

The receiving order was discharged by the registrar on the 
ground that as the act of bankruptcy was committed in Paris, and 
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Ik bb there were bankruptcy proceedings existing there, a discretion was 

Ex PAETB * given to the Court whether it should exercise its jurisdiction or 
Oastleb&Oo. j^qJ^ 

From this decision Messrs. Oastkry Palmer 8f Co, now appealed. 
iJ. Vaughan Williams for the appellants. 

The appeal raises the question as to what constitutes an act of 
bankruptcy under section 4, sub-section 1 (h), of the Bankruptcy 
Act, 1883. In the present case, the debtors carry on business in 
London and Paris, and the act of bankruptcy is said to have been 
committed in a conversation in Paris. Then comes the question. 
Can it be committed in Paris P In support of the allegation there 
is an affidavit of one F. MortimeVy a creditor of the debtors. 
[^This affidavit of Mortimer was here read to the folloxdng effect: — 
That in April last he was instructed by the English creditors of the 
debtors to go to Paris, and went there on the 16th of that month — 
that by appointment he saw Friedlander and JElsdaky who were 
then in Paris, and together with a solicitor had a conversation with 
them — that Friedlander stated in the presence of Elsdale that he 
had started in business six or seven years ago without capital, 
and that he was unable to pay the debts of the firm, but that he 
offered twenty per cent, dividend — that Friedlander further said, 
that he expected to obtain assistance from his brother-in-law, but 
this would not be untfl some arrangement with his creditors had 
been made, and that if the ofEer was accepted, he should consider 
the balance to be a debt of honour, and would pay it in full 
afterwards.] 

[Baggallay, L. J. : Where are the words that he is " about to 
suspend." Even if that conversation took place does it come 
within section 4, sub-section 1 (h) P] 

There is no decision against me. The registrar said it would be 
sufficient if the conversation had occurred in England and not in 
Paris. The notice in section 4, sub-section 1 (h), may be an oral 
notice. I submit that a case may come within the section if a 
debtor does not use the word " suspend." The intention of the 
Legislature is to get positive evidence that the debtor's position is 
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this : — that his goods ought to be distributed amongst his creditors, 1884. 
The debtor, addressing a creditor in a matter not concerning him i^ bb 
alone, but the whole body of creditors, suggests that all the creditors ^^^^^* 
shall forego 80 per cent. I submit that that is an intimation to the Oastusb&CJo. 
creditors that he cannot pay 100 per cent. He intends only to pay 
20 per cent. He also says he is " unable to pay the debts of the 
firm." The intention of section 4, sub-section 1 (h), was that when 
a debtor said he was unable to pay his debts, even if he did not do 
it in a form proper to be used when he desired to have his affairs 
administered in bankruptcy, that he should be compelled to have 
them administered in bankruptcy whether he liked it or not. 

[Cotton, L. J. : A creditor who says he cannot pay in full may 
not intend to suspend payment.] 

The debtor here says, will the creditors take 20 per cent., 
because I am unable to pay the debts of the firm. The debtor 
intended his creditors to understand that he must limit his payment 
to 20 per cent., and that would not come out of his own pocket. 
It is a reasonable inference that he meant the creditors to under- 
stand that as to 80 per cent, he should suspend payment. 

K Cooper Willis, Q.C. {Israel Davis with him), for the respondent, 
were not called on. 

Baggallay, L. J. : 

In this ease the alleged act of bankruptcy was that provided for Judgment, 
by section 4, sub-section 1 (h), of the Bankruptcy Act, 1883, viz. : 
" If the debtor gives notice to any of his creditors that he has sus- 
pended, or that he is about to suspend, payment of his debts." The 
affidavit, read in support of this intention to suspend payment, 
alleges that one bankrupt in the presence of the other stated to a 
creditor that he was unable to pay the debts of the firm but offered 
20 per cent, dividend, and that he expected assistance from his 
brother if an arrangement could be arrived at. Is this such notice 
as to constitute such an act of bankruptcy as is contemplated by 
section 4, sub-section 1 (h) P I do not so view it. It is not equi- 
valent to section 4, sub-section 1 (f), where a debtor commits an 
act of bankruptcy, " if he files in the Court a declaration of his 

M.B. p 
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1884. inability to pay his debts " — ^that dedaiation must be filed. I am 

£7^ clearly of opinion that the alleged notice given was not such a 

^^^F^ra^ notice as the Act contemplates, and the appeal must be dismissed. 
OjynxjEBftCk). 

Cotton, L. J. : 

I am of the same opinion. All the circumstances of the case 
must be taken into consideration, and it is a question whether 
this would be within the section even if the words were different. 
The debtor was interviewed. He did not say that he would stop 
payment. He only said, "If you will arrange I will give 20 per 
cent., as the assets are not sufficient to pay in full." To my mind 
there is a great difference where a debtor says, "If all my 
assets are distributed they will not realize twenty shillings in the 
pound ! " and where he says, " I cannot pay my debts : you must 
take your own course." 

LiNDLEY, L. J. : 

I am of the same opinion. First, as to the words "gives notice." 
That does not mean mere casual talk ; it must be something formal, 
and given with the intention of giving notice. I do not know that 
this was a formal notice. If so, it certainly was not such a notice 
as is required by the Act. The appeal must be dismissed with 
costs. 

Appeal dkmmed. 

Solicitors : Lousada 8f Emmanml for the appellants. 
Atkinson 8f Dresser for the respondents. 
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PRACTICE. 

In be H. F. MABeETTS, Ex paetk THE BOAED OF TRADE, „ Biwom 

Mb. JnsncB 
Gayb. 

Banhrupicy Act, 1883, Section 102, Suh-sedion (5) ; and Sedion 162, ^884 

Suh-sedion 2 (&). 



Application on belialf of the Board of Trade for an order of the Court 
to enforce an order preyionsly made by the Board of Trade upon a trustee 
to furnish accounts. Conditional order not granted. 



T 



HIS was an application by the Board of Trade under section 
102, sub-section (5), of the Bankruptcy Act, 1883, for an order 
confirming an order previously made by the Board of Trade under 
section 162, sub-section 2 (b), of the same Act. 

Section 102, sub-section (5), provides that "where default is 
made by a trustee, debtor or other person in obeying any order or 
direction given by the Board of Trade, or by an official receiver or 
any other officer of the Board of Trade, imder any power conferred 
by this Act, the Court may, on the application of the Board of 
Trade, or an official receiver or other duly authorized person, order 
such defaultiQg trustee, debtor or person to comply with the order 
or direction so given ; and the Court may also, if it shall think fit, 
upon any such application, make an immediate order for the com- 
mittal of such defaulting trustee, debtor or other person ; provided 
that the power given by this sub-section shall be deemed to be in 
addition to and not in substitution for any other right or remedy 
in respect of such default." 

And by section 162, sub-section 2 (a), " where, after the passing 
of this Act, any unclaimed or undistributed funds or dividends in 
the hands or under the control of any trustee or other person 
empowered to collect, receive or distribute any funds or dividends 
under any Act of Parliament mentioned in the Fourth Schedule, 
or any petition, resolution, deed or other proceeding under or in 
pursuance of any such Act, have remained or remain unclaimed or 
imdistributed for six months after the same became claimable or 

p 2 
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1884. distributable, or in any other case for two years after the receipt 
In BE H. F. thereof by such trustee or other person, it shall be the duty of such 
I^p^-nETHB trustee or other person forthwith to pay the same to the Bank- 
■^rSt^ ^^ ruptcy Estates Account at the Bank of England. The Board of 
Trade shall furnish such trustee or other person with a certificate 
of receipt of the money so paid, which shall be an effectual dis- 
charge to him in respect thereof." And (b) " The Board of Trade . 
may at any time order any such trustee or other person to submit 
to them an account verified by aflBdavit of the sums received and 
paid by him under or in pursuance of any such petition, resolution, 
deed or other proceeding as aforesaid, and may direct and enforce 
an audit of the account." 

The debtor, H, F. Margetts, who carried on business as an hotel 
keeper at Croydon, filed his petition for liquidation in December, 
1879, and one TF. P. Grouty of Canal Terrace, Camden Town, was 
appointed trustee imder the proceedings. 

Acting upon a communication received from a creditor that the 
trustee had undistributed funds and dividends remaining in his 
hands, the Board of Trade had required him to furnish a verified 
account of his receipts and payments. 

With that order, however. Grout had failed to comply, and 
application was now made that it might be enforced by the Court. 

M, D, Chalmers for the Board of Trade (after reading the affi- 
davit of J, Smithy Inspector-General in Bankruptcy, in support of 
the application) said : — 

The Board of Trade made the order on March 4th last, and it 
was served personally. It is now July 7th, and no notice has been 
taken of it. I ask for an order of committal, but not to be drawn, 
up if accounts rendered within seven days. 

Cave, J. : 

You are entitled to an order to comply with the order of the 
Board of Trade, but you must come again to ask for a committal. 
It is not the practice of the Court to make a conditional order. 
The order to-day must be one directing compliance with the 
order of the Board of Trade within seven days of the service of 
my order. 
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M. D, Chalmers : Is personal service necessary P 
Cave, J. : 



1884. 



In be H. F. 

Mabqetts, 

It is the practice, and I think in the face of a possible future Boabd of 
committal, it should be served personally. "* 



Solicitor : The Solicitor to the Board of Trade for the Board of 

Trade. 



T 



In re F. H. JOHNSTONE, Ex parte ANGIEE. 

Bankruptcy Ad, 1883, Section 105 — Bankruptcy EuleSy 1883, 

Rules 105 and 154 — Costs, 

Held: That where, after the presentation of a bankruptcy petition, 
proceedings are carried on by a debtor, from which the official receiver 
comes to a clear conclusion that substantial advantage has accrued to 
the debtor's estate, such ought to be looked upon in the light of salvage, 
and the costs attendant upon the proceedings in question should be 
allowed out of the estate. 



BXFOBB 

Mb. JusnoB 
Gave. 

1884. 
July 7. 



HIS was an application on behalf of one Angier^ a solicitor, for 
a declaration that he was entitled to be paid his costs, charges and 
expenses of, occasioned by, and incident to the application for an 
injunction against Harry Nathan Abraham from enforcing his 
bill of sale over the estate of the debtor F, H. Johmtone^ and the 
opposing the application of the said Harry Nathan Abraham to 
discharge the order for the injunction made ; and that the taxing 
master be directed to tax and allow out of the assets of the estate 
of the said F. H. Johnstone such costs, charges and expenses 
accordingly. 

The facts of the proceedings in connection with the injunction 
in question have already been reported in the case of In re F, H 
Johnstone^ Ex parte Abraham^ see ante^ p. 32, and those proceedings 
had been carried on by Angkr as soHcitor for the debtor, and not 
by the official receiver for the reasons there shown, and although 
they proved to be apparently unsuccessful on the ground laid down 
in Ex parte Anderson^ In re Anderson^ L. E.., 5 Oh. App. 473, that 
" an injunction restraining a person, not a party to the bankruptcy 
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1884. proceedings, from dealing with property of a debtor claimed under 
In kefI H. ft l^ill ^^ sale, the validity of which is disputed, ought not to be 
*ExFABra* grft^t^^l without requiring an undertaMng to be given for damages 
Angibb. by the person obtaining the order :" yet it was admitted that owing 
to the facts elicited during the cross-e:xamination of Abraham at 
the hearing of the application to discharge the injimotion, con- 
siderable advantage had accrued to the debtor's estate. 

Notwithstanding this, however, the taxing master had disallowed 
all the costs of Angierin. the matter, and from this decision he now 
appealed to the Court. 

In support of the appUcation, an affidavit of one Lewis, managmg 

clerk to AngieVy was read to the following effect: (1) That on 

February 9th last he presented a bankruptcy petition for F. H. 

Johnstoney and obtained an injimction against H. N. Abraham; 

(2) that it was necessary this should be done without delay, as 

Abraham threatened to enforce the biU of sale; (3) that on 

February 20th notice was given by Abraham that an application 

would be made to the Court to discharge the injunction ; (4) that 

on February 23rd the deponent had an interview with the official 

solicitor as to whether he would arrange to carry the case on ; (5) 

that several other interviews on different days took place with the 

official solicitor, who desired him to inquire into and inspect the 

biU of sale, but finally the official receiver declined to defend the 

motion to dissolve on the groimd that there were no assets, but it 

was agreed that Mr, Angier should instruct counsel for the purpose ; 

(6) that on March 3rd the injunction was dissolved simply because 

no undertaking had been given ; (7) that on June 18th all the costs 

of Angier were disallowed by the taxing master. 

E. Cooper Willis j Q. (7., for Mr. Angier : 

The official receiver took no steps, simply because there were no 
assets. The debtor did so through his solicitor, and was instru- 
mental in saving 571. 10s. for the estate, for the case lasted the 
whole day, and Mr. Abraham was very strictly cross-examined 
by me ; and, in consequence of the facts elicited, the official 
receiver took the case up, and served notice of motion to set aside 
the bill of sale. Abraham was so frightened by what had occurred, 
that he at once gave up the sum of 571. 10s. That property was 
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saved by tlie steps taken, and I now ask that tlie costs inonrred by 1884. 
Mr. Angier may be directed to be paid. (Counsel referred to In eb F. : 
section 105 of the Bankruptcy Act, 1883, and to Rules 105 and 154 ^^^ 
of the Bankruptcy Rules, 1883 ; and also to the case of In re Akoieb. 
Strandf Ex parte The Board cf Trade, see ante, p. 196.) If the 
official receiver had taken the case in hand, the costs would 
undoubtedly have come out of the estate. It would be only right, 
that if a debtor does put himself to costs to save the estate, his 
solicitor should be allowed his proper costs. I do not say what 
costs. I leave that to the discretion of the taxing master. I ask 
for the costs incurred in recovering the estate. 

Cave, J. : 

The cross-examination in the other action does seem to have 
caused Abraham to give up. Otherwise I doubt if he would have 
done so without a struggle. 

JE. Cocper Willis, Q,C.: I ask for some expression of opinion 
from your Lordship in cases of this kind. 

Cave, J. : 

It is difficult to give an opinion. All depends so much on the Judgment, 
circumstances of each particular case. All I can say is, that when 
the official receiver comes to a clear conclusion that he has obtained 
substantial advantage from the course taken by the debtor, that 
ought to be looked upon in the light of salvage, and costs should 
be allowed. I will accede to the present application, so far as to 
allow the costs incurred in connection with the motion for dissolving 
the injimction in priority according to Rule 105. 

JE. Cooper Willis, Q,0.: The estate is* so small, that I will not 
press for the costs of this application. 

Sdlioitor: Angier, 

Case referred to : — 
In re Strand, Ex parte The Board of Trade, see ante, p. 196, 
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BiKBB Ik ee GEORGE GAMES, Ex parte THE BOARD OF TRADE. 

Mb. Jxtbxxcib 

Gate. 

J p^ Bankruptcy Act, 1883, Section 21 — Notification to the Court hy the Board of 

Trade of Objection to Appointment of a Trustee — Grounds of Objection — 
Procedure, 



1884. 
July 12. 



Held : That the fact that a trustee has been proposed by the brother 
of the bankrupt ; and that such trustee has previously voted in favour 
of a composition and scheme of arrangement of the debtor's affairs; 
and that no committee of inspection is appointed, will not justify the 
Board of Trade in objecting to the appointment of such trustee under 
section 21, sub-section (2), of the Bankruptcy Act, 1883, even though 
the majority in nimiber of the creditors are desirous that such objection 
should be made. 



T 



HIS was the first case brought before the Court of a notifi- 
cation to the Court by the Board of Trade of their objection to the 
appointment of a trustee, under section 21 of the Bankruptcy Act, 
1883. 

Section 21 provides — (1) " Where a debtor is adjudged bank- 
rupt, or the creditors have resolved that he be adjudged bankrupt, 
the creditors may, by ordinary resolution, appoint some fit person, 
whether a creditor or not, to fill the office of trustee of the pro- 
perty of the bankrupt ; or they may resolve to leave his appoint- 
ment to the committee of inspection hereinafter mentioned." 

(2) "The person so appointed shall give security in manner 
prescribed to the satisfaction of the Board of Trade, and the Board, 
if satisfied with the security, shall certify that his appointment has 
been duly made, unless they object to the appointment, on the 
ground that it has not been made in good faith by a majority in 
value of the creditors voting, or that the person appointed is not 
fit to act as trustee, or that his connection with or relation to the 
bankrupt or his estate, or any particular creditor, makes it difficult 
for him to act with impartiality in the interests of the creditors 
generally." 

(3) "Provided that where the Board make any such objection 
they shall, if so requested by a majority in value of the creditors, 
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notify the objection to the High Court, and thereupon the High i^^*- 
Court may decide on its validity." In be Gbobob 

In the present case the Board of Trade had objected to the expaetbThb 
appomtment of one JEvan Jones as trustee in the bankruptcy of ^t^,° ' 
George GameSy upon the grounds stated in the notification follow- 
ing, from which the facts of the case may be gathered : — 

Notification of Objection by the Board of Trade to the Appointment of 
Mr, Evan Jones as Trustee in the above matter. 

1. The Board of Trade having been duly requested by the 
statutory majority of creditors in the above matter (as appears by 
the copy requisition attached hereto) to notify to this Honorable 
Court their objection to the appointment of Mr. Evan Jones as 
trustee, hereby notify to the Court that they object to his appoint- 
ment on the ground that " his connection with and relation to the 
bankrupt's estate and William Games, a creditor in the above 
matter and a brother of the debtor, make it difficult for him to act 
with impartiality in the interests of the creditors generally." 

2. On the 23rd January, 1884, a receiving order was made 
against the bankrupt George Games, of Hay, in the county of 
Brecon, solicitor, on the petition of Mr. Thomas Stokoe, of Hay, 
chemist and grocer. 

3. The said Evan Jones (whose appointment is objected to) is 
a member of the firm of Larkin & Jones, drapers, of Brecon, who 
have tendered a proof as creditors of the said bankrupt for the 
sum of 90/. Is. 4c?. The said WiUiam Games is a solicitor, resident 
at Brecon, and is brother to the bankrupt. He has tendered 
proofs as a creditor for the sum of 481/. 4s. 3rf. His proof was 
objected to at the first meeting by the solicitor to the petitioning 
creditor. 

4. The said bankrupt's statement of affairs estimates his assets 
at 22/. and his liabilities unsecured at 1,184/. 8s. 4e/., and alleges, 
as the cause of his failure, that his practice is too small to cover his 
expenditure, and to general depression in the agricultural district 
of Hay. 

5. At the first meeting of creditors held at Brecon on the 6th 
February, 1884, the said William Games proposed that a compo- 
sition of five shillings in the pound should be accepted. This pro- 
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1884. posal was objected to by creditors' present, and the meeting was 
In bb"geoeob adjourned to Hay. The adjourned meeting was held at Hay on 
Exp^o^Thb *^® ^^^^ February, 1884, and at the adjourned meeting a proposal 
Ba^ OF was made that a scheme of arrangement should be accepted imder 
which the official receiver should act as trustee without a committee 
of inspection. The said proposal was objected to by the majority 
of the creditors resident at Hay, but was supported by the said 
William GFames and by other creditors resident at Brecon. The said 
proposal was not carried at that meeting, but a resolution to adjourn 
the meeting to Merthyr Tydfil was carried, and, at the further 
adjourned first meeting, held at Merthyr Tydfil on the 22nd 
February, 1884, it was resolved to accept the said proposed scheme. 
The creditors resident at Hay did not vote at the said meeting at 
Merthyr Tydfil, and the solicitors to the petitioning creditor, on 
behalf of the creditors resident at Hay, complained to the Board 
of Trade of the said adjournment, and the Board of Trade in- 
structed the official receiver that when at the Hay meeting the 
proposed scheme was not carried, it was his duty to have appUed 
to the Court that the debtor should be adjudged bankrupt. 

6. At a meeting of creditors held at Brecon on the 5th of March, 
1884, the said proposed scheme was negatived, and it was resolved 
that the debtor should be adjudged bankrupt, and that Mr. Evan 
Jones, of the firm of Larkin & Jones, drapers, Brecon, should be 
appointed trustee. 

No committee of inspection has been appointed. 

7. The said Evan Jones was proposed at the said meeting as 
trustee by Mr. William Games, of Brecon, solicitor, who is, as already 
stated, a brother of the bankrupt, who has tendered proofs for the 
sum of 481/. 4«. 3d. The proposal was seconded by Mr. Lewis 
Jones, of Brecon, a creditor, who has tendered a proof for 31/. 19«. 4rf. 

8. On the 8th March, 1884, the Board of Trade received the 

following letter from Mjp. E. F. Griffiths, the soUoitor to the 

petitioning creditor : — 

"Hay, 

**March1th, X884. 
" Sib, Be G, Games, 

** I beg to thank you for your telegram of the 3rd, and letter of the 

4th, instant. 

** I desire to say that the decision of the Board of Trade, as set out in that 

letter, has given considerable satisfaction to the general body of the creditors. 
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** You will, doubtless, have heard from the official receiver that the scheme 1884. 
was rejected at the meeting, and that resolutions of bankruptcy, and appoint- ^^^ 

ing a trustee, were passed, although it would seem doubtful whether, imder Gaices ' 
the peculiar circumstances of the case, the meeting was competent to deal Ex pabtb Thb 
with these latter matters. ^^oabd of 

** The i)erson appointed trustee, Mr. Jones, was the nominee of the debtor's 
brother, Mr. William Games (whose proofs could control the ordinary 
resolutions), and, this being so, my clients thought it only fitting that a 
committee of inspection should be appointed ; but the debtor's brother and 
party — ^including, I think, the trustee himself — voting against this, the 
proposition was lost. 

"Having regard to this, I would ask that the Board of Trade should 
jealously exercise their powers, qua a committee of inspection, and otherwise 
and without any delegation of their authority. 

« While asking this, however, I should wish you to understand, that I 
do not intend in any way to reflect upon Mr. Jones personally, as I know 
him to be a respectable tradesman. 

'* In conclusion, I may say, that if at any time I can be of any use in 

furnishing any information for the assistance of the Board of Trade upon 

any questions that may arise with reference to the estate, I should be glad 

in my client's interest to furnish it. 

**Iam, &c., 

** The Inspector-Gteneral in Bankruptcy. Egbert T. Grifeiths." 

9. To this letter the Board of Trade replied as follows : — 

« BoABD OP Trade, 

nth March, 1884. 
" Sir, Be G, Games, 

** I have to acknowledge the receipt of your letter of the 7th instant. 

" The Board of Trade have no desire to interfere with the appointment 

of trustee, provided it is one in which the interests of all the creditors are 

likely to be protected ; but if, on the other hand, there is any decided feeling 

among the general body of creditors (as to number) that the selection of the 

trustee in question (being the nominee of the debtor's brother) is not likely 

to effect that result, I shall be prepared to submit to the Board of Trade any 

representations which may be made by them to that effect, with a view of 

considering whether the appointment ought to be confirmed under section 21 (2) ; 

for that purpose, however, I must request to be informed within forty-eight 

hours. 

" E. T. Griflaths, Esq., I am, &c. 

" Solicitor, Hay." 

10. On the 15th of March, 1884, the Board of Trade received 

the following: reply from Mr. Griffiths : — 

"Hat, 

" 13^^ March, 1884. 
" Snt, Be G, Games, 

** 1 beg to acknowledge the receipt of your letter of the 11th inst., 

to which, as my telegram of this morning will explain, I was unable to reply 

by return of post« 
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J884. ** I beg to say that there is a very decided feeling among the general body 

^"jr^ of creditors (as to number) that the selection of the trustee in question is not 

Gakbs ^^® under which the interests of the creditors generally are likely to be pro- 

JBx PABTE Thb tected, and I am authorized to express this on behalf of the following, who 

Bq^of are a majority in number of those creditors who have proved. \_Here follow 

the names of such creditors,'] 

"They consider that imder the circumstance it will be impossible for 
Mr. Jones to detach himself from the interests of the debtor's brother, 
Mr. Wm. Games (who is a solicitor practising in Brecon). It is important 
that he should be able to do this not only on the obvious ground of that 
gentleman's relationship to the debtor, but also because his (Mr. Wm. Games) 
heavy claim as fully secured, partly secured and unsecured creditor, all in 
their opinion require full investigation on the part of the trustee, and also 
because of his being interested in certain of the property in which the 
debtor has shares. They think that the fact of Mr. Jones being the 
nominee of the debtor's brother, coupled with that of his having at the 
first meeting at Brecon expressed himself in favour of the composition then 
offered, and of his having all through the subsequent proceedings supported 
the scheme promoted on the debtor's behalf, voting for it by proxy at the 
meeting at Hay, and in person at the second meeting at Brecon, and in 
addition to this, having after his appointment as trustee voted against the 
motion for a committee of inspection (the rejection of which had been pro- 
posed by Mr. Wm. Games), cannot but identify him with the interests of 
the debtor and his brother, and prevent his taking an independent course 
in the matter for the benefit of the creditors generally. 

" They trust, therefore, that the Board of Trade will not see fit to confirm 
the appointment. 

"I am, &c., 
** The Inspector-General in Bankruptcy. Egbert T. Gbutiths." 



11. Having considered the foregoing correspondence, the Board 
of Trade informed the official receiver that they declined to confirm 
the appointment of the said Evan Jones, and on the 29th March, 
1884, the official receiver vn*ote to the said Evan Jones to that 
effect. 

12. On the 24th April, 1884, the Board of Trade received the 

following letter from Messrs. James & Co., the solicitors to the 

debtor : — 

** Merthyr Ttdfil, 

" 23 4pn7, 1884. 
** Dear Sir, Be George Games, Brecon, Banhrupt 

** The ofl&cial receiver of the Merthyr Tydfil district having on the 
28th ult. informed Mr. E. Jones, the duly-elected trustee in this matter, that 
the Board of Trade objected to his appointment, the majority of creditors 
have determined to test the validity of the objection, as Mr. Jones is one of 
the most responsible men in the town of Brecon, and the objection is a 
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reflection upon his stability as a man of business and his integrity as an 1884* 
upright and straightforward man. ^^"^ 

" In pursuance of section 21, sub-section (3), and Rule 220 (1), we beg to gImes 
enclose you a requisition, signed by a majority in value of the creditors of Ex paste Thb 
the said O. Games, requesting that the Board of Trade will forthwith notify Boaed of 
their obj ection to the appointment of Mr. E. Jones as trustee to the High Court. * 

** Inasmuch as Mr. Jones has not been informed on what ground the Board 
of Trade object to his appointment, may we ask you to furnish us with a copy 
of any communication the Board of Trade may make to the High Court, 
stating the grounds of its objection, so that Mr. Jones may know what he 
has to deal with at the hearing. 

**We are, &c., 

** James & Co." 

Requisition. ** Be George Games, 

** We, the undersigned, being the majority in value of the creditors of the 
above-named George Games, do hereby request the Board of Trade to notify 
to the High Court their objection to the appointment of Mr. E. Jones, of 
Brecon, in the county of Brecknock, draper, as trustee of the property of the 
said bankrupt, the said Evan Jones having been elected to the said position 
of trustee unanimously at a meeting of the creditors of the said George 
Games, duly convened and held at Brecon, on Wednesday, the 5th day of 
March, 1884, and which said meeting was presided over by William Lewis 
Daniel, Esq., official receiver, who, in accordance with the vote of the 
creditors, declared that the said Evan Jones had been appointed by unani- 
mous vote of creditors present or represented at the meeting. Dated this 
2nd day of April, 1884." 

[^Signatures of creditors to the amount o/£814 : 16s » 8c?.] 

To this letter the Board of Trade replied that they felt unable 
at present to comply with the requisition, and the Board proposed 
that the official receiver at Bristol should make a special inquiry 
into the circumstances of the case, and recommend to the creditors 
for appointment to the trusteeship some person who would give 
confidence to all parties. 

This attempt at a settlement, however, proved altogether un- 
successful, and considerable further correspondence took place, in 
the course of which the following memorial from the creditors who 
objected to the appointment of Mr. Jones, and stating the reasons 
of their objection, was forwarded to the Board of Trade. 

" We, the undersigned creditors of the above-named debtor, record our 
objections to the appointment of Mr. Evan Jones, of Brecon, as trustee in 
this matter on the following grounds : — 

"1. He was nominated by the debtor's brother, Mr. William Games, 
solicitor, of Brecon, with whom the debtor is now residing, and whose 
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1884. dealings with the debtor ought to become the subject of strict inquiry by 

^-^ any trustee who is appointed, his proofs of debt on which he voted haying 

^Ai^ ^' been objected to at a meeting of creditors, and in which proofs he has omitted 

Ex PABTB Thb to give credit for moneys which the debtor, on his public examination, swore 

^^ 07 lie had received. Mr. William Games and the debtor are, moreover, jointly 

' interested in certain freehold properties. 

" 2. Mr. Evan Jones himself, at each of the meetings held previously to 
his being proposed as trustee, and at that meeting, had supported the debtor's 
offer of a composition, and the scheme which, on the composition being with- 
drawn in deference to the obvious feeling of creditors against it, was proposed 
in substitution for it, and rejected at the meeting at Hay. 

** 3. That he opposed and voted against having any committee of inspection 
after ho had been appointed as such trustee. 

'^ 4. That from first to last he has so identified himself with the interests 
of the debtor and his brother, whose claims would as aforesaid have to be 
investigated, that wo strongly oppose his appointment as trustee, and 
respectfully urge the Board of Trade to refuse their sanction to the same, 
and to insist on the appointment of some wholly independent trustee. 

'* 5. The above objections are distinct from and in addition to that based on 
the informality of all the proceedings at the Brecon meeting of March 5th, 
at which it is alleged Mr. Evan Jones was appointed trustee, we being 
advised and believing that the Merthyr meeting which was called as a con- 
firming meeting was itself informal, and that, therefore, nothing done at the 
said confirming meeting could be valid. 

'* 6. Although the chairman of the said meeting, March 6th, signed the 
resolution appointing Mr. Evan Jones as having been carried unanimously, 
that must be taken only as moaning that the majority in number, being 
a minority in value, reckoning the debtor*s brother's proof, did not think it 
worth while to divide the meeting, and were, besides, imder the impression 
that a committee of inspection would have been chosen, which, however, the 
debtor's brother and the trustee objected to, and were in a position to refuse, 
and did, in fact, refuse, when proposed. 

<< We would add, that the objections we have herein stated to the appoint- 
ment of Mr. Jones, were the grounds of our previous objection thereto made 
to the Board of Trade through Mr. E. T. Grifiiths, solicitor. 

*• Dated this 10th day of May, 1884." 

ISignaturea of twenty-two creditors,'] 

The matter was now brought before the Court for decision. 
M, D. Chalmers for the Board of Trade. 
Upjohn for the trustee. 

M, 2). Chalmers: This is the first case in which the Boaxd of 
Trade has been required to notify to the Court under section 21, 
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sub-section (3). The first question is one of procedure. Wliat is 1884. 
the proper course to take ? Who is to begin P Iir m Geobob 

GUCES, 

[Gave, J. : I think it is more convenient that you should begin. E«istbTd 
You have made an objection, and the affirmatiYe seems to lie upon Taisa. 
you. I have to decide whether your objection is good or bad. 
I ought to hear what the objection is, and the grounds of it, and 
that comes from you. The more convenient course is, that the 
person who has an objection should state it.] 

Jf. D. Chalmers (after stating the facts as set out above, and 
also reading the notification of the Board of Trade, and the whole 
of the shorthand writers' notes of the pubUc examination of the 
debtor) said: — 

There is no personal objection to Mr. Jones; but the Board of 
Trade are of opinion that it is contrary to the spirit of the Act 
that opposing parties of creditors should fight for particular 
persons as trustees. It appears to the Board, from the facts laid 
before them, that the creditors resident at Hay,* and those resident 
at Brecon, have formed themselves into opposing parties. The 
creditors at Hay, as a body, have determined that the affairs and 
conduct of the bankrupt should be strictly investigated accord- 
ing to the law of bankruptcy : while the Brecon creditors have 
desired that the more lenient course of a scheme or composition 
should be accepted. In the opinion of the Board of Trade it 
would be impossible for a trustee, taken from either of the opposing 
bodies, to enjoy the confidence of the general body of creditors; 
and it would be very difficult for him to act with impartiality in 
the interests of all. One ground of objection to the appointment 
of Mr. Jones is that he is the nominee of the debtor's brother. 

[Gave, J. : You surely cannot say that the nominee of the 
brother of a debtor is always unfitted to be trustee.] 

Then he supported the proposal for the composition and also for 
the scheme of arrangement. 

[Gave, J. : That is not in connection with the bankruptcy pro- 
perly so called. Moreover, I cannot see that what he did was 
not bona fide.] 
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1884. The petitioning creditor, Mr. Stokoe^ is very anxionfl to haye 

Iv BE Geobob. some other person as trustee. 

Gakes, 

BxPABTE The [Ca ve, J. : Tes, and I notice that Stokoe^s signature appears as 
Tbade. witnessing the signatures of a large number of the creditors who 
signed the memorial to the Board of Trade against Mr. Joneses ap- 
pointment. He evidently went about with that requisition.] 

W. Gani€8^ the debtor's brother who nominated Mr. Jonea^ has 
the largest proof. 

[Cave, J. : If that argument is worth anything it oomee to 
this, that the largest creditor never can name a trustee. You must 
show that the trustee would be under the hand of the debtor's 
brother. If you had shown that he was his clerk or agent it might 
be a good reason to object to the appointment, but as it is you 
must show some evidence of partiality. The mere fact that the 
creditors are divided into two hostile camps does not give to the 
Board of Trade the right of appointing a trustee.] 

The creditors who supported the appointment of Mr. Jones being 
the majority, had the power of saying whether there should be a 
committee of inspection, but they did not accede even to this. 
Evan Jones himself voted against the proposaL 

[Cave, J. : The effect of that was to make the Board of Trade' 
the committee of inspection. That is rather evidence of bona 
fides.] 

Upjohn : 

So far as I can see there has been no evidence brought forward 
in support of the assertion that the trustee's connection with the" 
bankrupt's estate, and with the bankrupt's brother, renders it im-' 
possible for him to do his duty properly. In his affidavit Evan 
Jones denies implicitly that such is the case, and says that there is 
no understanding whatever between himself and any other person 
as to the mode in which he is to perform the duties of his office. 
The whole proceeding is a mistake. The provision in the Act 
being that the trustee shall be elected " by the majority in value of 
the creditors," the Board of Trade have thought fit to add to the 
Act the further provision " that the trustee shall be a person who 
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is viewed with favour by the majority in number of the creditors." 1884. 
The objection that because Evan Jones voted in favour of the com- i^ bb Geohob 
position and scheme of arrangement which was rejected he is ex paste Thb 
therefore unfitted to be trustee in the bankruptcy, is absurd. The ^^^^^ 
sole groimds on which the Board of Trade can object to a trustee 
are clearly specified in the Act. Here the minority in value, but 
the majority in number, simply say they have no confidence in the 
trustee. It is a confidence trick. If it was successful it would 
simply give to the minority in value a power of veto which was 
never intended by the Act. 

Cave, J. : 

I have no doubt whatever that in this case the Board of Trade Judgment. 
Lave been actuated by a sincere desire for the welfare of the 
general body of the creditors, and it is my duty to see that desire 
carried out as provided by the Bankruptcy Act, 1883. By section 
21, sub-section (2), the Board of Trade are bound to certify the 
appointment of a trustee unless they object upon fixed grounds, 
and except upon those grounds they have no authority to interfere. 
The grounds, as provided by the Act, are " that the appointment 
has not been made in good faith by a majority in value of the 
creditors voting, or that the person appointed is not fit to act as 
trustee, or that his connection with or relation to the bankrupt or 
his estate, or any particular creditor, makes it difficult for him to 
act with impartiality in the interests of the creditors generally," 
by which I understand where there would be a contest between 
duty and his interest, or favour and affection towards any par- 
ticular creditor In this case I have no doubt a strong feeling has 
developed amongst the creditors, probably of recent date, and 
which did not exist when the trustee was appointed. The bank- 
rupt had a receiving order made against him on the petition of 
Siokoe, and that there was a strong feeling between the bankrupt 
and Stokoe is beyond a doubt. That being so, the statement of 
affairs which is filed shows practically no assets ; it shows scarcely 
a farthing in the pound to divide amongst the creditors. The assets 
are set down as 22?., and from the facts elicited at the public 
examination of the debtor that estimate seems to be a fair one. 
Then a proposal is made that a composition of 5s, in the pound 
M.B. a 
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1884. should be paid at the instance of the debtor's brother, and that 
In be"gbobob proposal was supported by Evan Jones, I cannot see that that is 
Expab^Thb * fi»^^ ground of objection. He might think 5s. a better thing 
BoABD OF than an adjudication in bankruptcy, which might result in nothing. 
Then a scheme of arrangement is proposed by which the official 
receiver was to wind up the estate, but that is negatived at a 
meeting at which more than half the creditors vote against it, and 
in consequence adjudication follows ; and thereupon the whole 
body of creditors, both those who were for and those who were 
against the scheme appoint Evan Jones trustee. Now we come to 
the letter of the solicitor for the petitioning creditor of March 7th 
{his Lordship read the kiter^ tchich see ante^ p. 218). It is true that 
Evan Jones was the " nominee" of the debtor's brother in the sense 
that he was " proposed" by him, but it is not shown that he was 
in any way connected with W. Gatnes. It is admitted that Evan 
Jones is a respectable tradesman, and I can see nothing in that 
letter to justify me to think that he would not act impartially. 
Then there comes the letter of March 11th {his Lordship read the 
letter y which see ante, p. 219). To my mind that is a most un- 
fortunate letter. It takes a wrong ground. There is no authority 
for the Board of Trade to interfere if there is any decided feeling 
amongst the creditors as to number. The right of the Board of 
Trade to interfere is strictly limited by the Act, and a decided 
feeling amongst the creditors in number is not one of the grounds 
of interference given. It is unfortunate also that that letter was 
written to the solicitor of the petitioning creditor. Now, in the 
first place, I cannot think that because a large creditor proposes a 
particular trustee, that on that ground alone there should any 
suspicion attach to his appointment. But there is something more 
here, it is admitted that Evan Jones is a respectable tradesman and 
that those who object do not intend to reflect upon his character 
personally. Moreover, I think that the word " nominee," as used 
in the letter of March 7th, is calculated to give a wrong impression. 
Evan Jones was the nominee of the debtor's brother in that he was 
"proposed" by him, but that is all. But I must admit that what 
puzzles me more than anything else in this case is the objection 
which has been put forward that the trustee voted against having 
a committee of inspection. To my mind that, above all else, shows 
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good faith. Instead of having a committee of inspection of their 1884. 

own under whom the trustee could shelter himself, this shelter is in bb Gboeqi 

repudiated by William Games and the trustee, and the trustee puts ^^ ^^^thb 

himself close to the Board of Trade. I think if the Board of ^^^ o» 

Ixade had known the position of the petitioning creditor to the 

debtor, and had not been induced to suppose that Evan Jones was 

the nominee of the debtor's brother, the Board of Trade would 

have come to a diflEerent conclusion in this case. I do not doubt 

but that the Board of Trade wished to do its duty, but that can 

only be done within the limits of the Act. It is not said there 

shall be no opposition to the appointment of a trustee. It is, in 

fact, intended there shall be opposition, but there must be a 

dereliction of duty — the person appointed must be unfit — before 

the Board of Trade can interfere. In the present case I have come 

to the clear conclusion that the objection is invalid. 

Upjohn : 

Now as to costs. I presume your Lordship will lay down some 
rule. The Board of Trade ought to pay costs. They have put 
the trustee and the creditors who support him to infinite trouble, 
and are in the position of ordinary litigants. 

Cave, J. : 

I am of opinion that I ought not to order the Board of Trade to 
pay the costs of the trustee. This is a new Act, and it has imposed 
new duties on the Board of Trade. Those duties are, in certain 
cases, of considerable difficulty, and as long as they are performed 
honestly, I do not think a mistake ought to be visited too heavily, 
unless such mistake might clearly be avoided. But I must again 
express ^y opinion that it would have been far better if that letter 
of March 11th had not been written. Before, all that was asked 
was that the Board of Trade would jealously exercise their power. 
It is certainly to be regretted that the official who wrote that letter 
suggested that matters should be laid before the Board. Where 
there are opposing bodies of creditors it is almost certain, when the 
expectation is held out that if certain evidence can be brought 
forward a trustee may be refused, that that evidence will be forth- 
coming. But I do not think this is sufficient to make the Board 

Q 2 
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1884. of Trade pay costs. The trustee will have his costs out of the 
In bb'Sboeob estate ; as to the Board of Trade there will be no order as to costs. 

Gaxbs, 

Ex FABTB ThB 

BoABD OF Solicitors : The Solicitor for the Board of Trade, for the Board of 

Trade. 
Schultz 8f SoUy for the trustee. 



BSFOBB 

Mb. JusncB 
Wills. 

1884. 
July 25. 



In re EODWAY, Ex parte PHILLIPS. 

Bankruptcy Rules, 1883, Rule 104 and Rule 102^BanJcrupicy Act, 1883, 
Section 73, Sub^section (3) ; and Section 168. 

Solicitor's Bill of Costs — Review of Taxation. 

Held: That an application by the Board of Trade for a review of 
taxation of the costs of a solicitor tinder Enle 104 of the Bankruptcy 
Rules, 1883, can only be made for the benefit of the estate, and where 
there is no estate and no trustee such rule will not apply. 



Ti 



HIS was an application made to Mr. Justice Wills (sitting as 
the judge in hankruptcy for Mr. Justice Cave), on behalf of 
S. H, Phillips, the solicitor of the debtor, -B. Rodtcay, for an order 
staying all proceedings in a proposed review of taxation of the 
costs of the said solicitor, and for a further declaration that the 
Board of Trade were not entitled to have such review of taxation. 

On January 25th last a petition was filed by the debtor R, Rodway 
in the County Court at East Stonehouse, and a receiving order was 
made against him on the same day. 

At the first meeting of creditors resolutions were passed that a 
composition should be accepted, and these resolutions were subse- 
quently confirmed at a second meeting as required by the Bank- 
ruptcy Act, and on April 18th were approved by the Court. 

On the same day an order was made rescinding the receiving 
order. 

Throughout these proceedings 8. H, Phillips acted as solicitor 
for the debtor, and on June 19 th his bill of costs was taxed by the 
Registrar of the County Court at 63/. I85. But on July 12th a 
letter was received by Phillips from the official receiver stating 
that the Board of Trade required the taxation of the costs to be 
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reviewed by the taxing master in bankruptcy, under Eule 104 of 1884. 

the Bankruptcy Rules, 1883, and that an appointment had been ij^ 

made for the purpose of such review. "^p^SS 

The soKcitor now applied to the Court for an order to stay these Pkillipb. 
proceedings. 

E. Cooper Willis^ Q.C. (F. C. Willis with him), for the solicitor, 
after stating the facts, said : — 

I wish now to draw attention to the Eules. Eule 104 (1) 
provides that " The Board of. Trade may require the taxation of 
the bills of costs, charges, fees or disbursements of any solicitor, 
accountant, auctioneer, manager, or other person, where the taxa- 
tion has been made by a registrar of a County Court, to be 
reviewed by a bankruptcy taxing master of the High Court, and 
may appear on the review of such taxation ; and where any such 
review is directed, the registrar of the County Court shall forward 
to such master of the High Court the bill which is required to be 
reviewed, and such master shall review such taxation. If upon the 
review the bill is allowed at a lower sum than that allowed by the 
registrar of the County Court, the amount disallowed shall be 
repaid to the trustee. (2) The solicitor, accountant, auctioneer, 
manager, or other person, whose biU is directed to be reviewed, 
shall have notice of the time appointed for such review, and the 
costs of his appearance thereat shall be allowed to hiTn out of the 
estate, imless the Court otherwise orders." I submit, first, that 
this Eule 104, which gives authority for the Board of Trade to 
interfere, and makes the bankruptcy taxing master a sort of 
appeal court, is contrary to the spirit of the Act and ultra vires^ 
The position of the Board of Trade has been misunderstood. It 
has nothing to do with the costs of solicitors. The Board of 
Trade appoints the official receiver ; it investigates the conduct of 
the trustee, and does other things of like nature ; it sounds, so to 
speak, upon the official receiver and the trustee, but no more. The 
section of the Act which relates to costs is section 73, and by sub- 
section (3) of that section "All bills and charges of solicitors, 
managers, accountants, auctioneers, brokers and other persons, not 
being trustees, shall be taxed by the prescribed officer, and no 
payments in respect thereof shall be allowed in the trustees' 



230 BANKRUPTCY EEPOBTS. 

1884. aoootmts without proof of suoh taxation having been made. The 
j^l^ taxing master shall satisfy himself, before passing such bills and 
BoDWAT, charges, that the employment of such solicitors and other persons, 
Phtt . t . tp s. in respect of the particular matters out of which such charges 
arise, has been duly sanctioned." In that section it is provided 
that suoh costs shall be taxed by the " prescribed officer," and by 
section 168 — the interpretation clause of the Act — " prescribed " is 
defined to mean " prescribed by general rules within the meaning 
of this Act," while further, by Eule 102, it is expressly provided 
that " In a County Court costs shall be taxed by the registrar in 
person." The Act distinctly says the prescribed officer, and 
Bule 102 is to the effect that that officer is the registrar. The 
framers of Bule 104 had no power to grant or allow an appeal 
otherwise than as directed by the Act. They could not make the 
London taxing master the appellant officer for the County 
Court. There is no right for the Board of Trade to interfere; 
but even if the Board of Trade or the official receiver could 
interfere to ask a review before some person, the Act says the 
prescribed officer, and that is the registrar of the Court, and I 
submit that the rule in question is ultra vires. But in the second 
place, even assuming the rule is not ultra vires^ if the Board of 
Trade interfere they must interfere in a special way. The Board 
CiMi only proceed to review the taxation on obtaining an order 
from the Court for that purpose. The wording of Eule 104 is 
"The Board of Trade mai/ require/* and further, "where any 
such review is directed.** There is the power of requiring, but the 
Board must do something to show they have a right to review the 
taxation. The Board of Trade are not a judicial body, and some 
order of the Court must be obtained. The Board must show some 
case on which the application should be granted, and it ought not 
to be left to its own will and pleasure. Rule 19 says, " Every 
application to the Court . . . shall be made by motion." A 
motion ought to be made by the Board of Trade, and some prim& 
facie grounds shown before a review is allowed. Further, I 
contend, in the third place, that under no circumstances could the 
Board of Trade make an application such as this except for the 
benefit of the estate. Therefore, where there is no estate, and no 
trustee to receive any money if the bill is taxed down, the rule: 
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cannot apply. The idea of the whole thing is that the estate is 1884. 
vested in the official receiver or the trustee. Where the receiving Ih bb 
order is rescinded, and where there is no official receiver or trustee, Ex pjjot 
the Board has no power to make the application. Eule 104 (2) ^vllsw* 
provides that the costs of the person whose bill is reviewed may be 
allowed him " out of the estate." How can they be got where 
there is no estate? The right to make the application is gone. 
This is the first case that has been brought forward on this point. 
I wish to say that my client is in no way acting in a hostile 
spirit, but it is felt that some mistake has arisen, and it is advisable 
that the law upon the point should be laid down. 

M. JD. Chulmen for the Board of Trade : 

Several points have been raised in this case, some of which were 
not indicated by the affidavits. I confess at once on one point I 
feel I am in great difficulty. In this case the receiving order haa 
been rescinded, and rescinded for the purpose of confirming a 
composition or scheme. Under the composition or scheme there is 
no trustee. It raises an important question as to the status of a 
debtor whose property is revested in him. 

[At the suggestion of the learned judge it was arranged that the case 
should stand adjourned hy consent for six days in order that time might 
he given to the Board of Trade for further co7isideration of the matter.'] 

July 31st, 

'M. D, Chalmers : Tour Lordship will remember that this case 
was adjourned for consideration. Three points were raised by 
Mr. WilliSy and as to the first two I am perfectly prepared to 
argue them, but I must say at once that with regard to the third 
objection, that when there is no trustee Rule 104 does not apply, 
after due consideration I have come to the conclusion that it is so. 

Wills, J. : * 

In that case, then, without offering any opinion as to the value Judgment, 
of the first two points, I may say that I will allow the application 
to stay the proceedings in relation to the proposed review of 
taxation, with costs. 
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Jtf*. D. Chalmers : I would ask your Lordship not to give costs. 
The Board of Trade were acting in a pubKc capacity. 

E. Cooper Willis^ Q.C. : I submit (1) that as a rule costs follow 
the event ; (2) this rule is only broken through when the person 
appealing has misled the other side. Here the Board of Trade 
had all the papers, and they could exercise their own discretion. 
The Board knew perfectly well the bankruptcy did not exist, and 
they carried on the matter with their eyes open. 

Wills, J. : 

I think this is a case in which costs should be allowed. I am 
quite desirous of upholding the legitimate influence of the Board 
of Trade, but I cannot see any reason here why they should be 
considered differently from an ordinary Utigant. 

Application allowed tcith costs. 

Solicitors : Purkis 8f Co. for S. H. Phillips. 

The Solicitor to the Board of Trade for the Board of 
Trade. 
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In re J. A. MAY, Ex parte E. MAT. 

Bankruptcy Act, 1883, Section 125, Suh-sections (1), (2), (3), (4) and (3). 

Administration in Bankruptcy of Insolvent Estate — Transfer of Administration 

Proceedings from the High Court to a County Cou/rt. 

Held ; (1) That where an order has been made under sub-section (4) of 
section 125 of the Bankruptcy Act, 1883, transferring proceedings for 
the administration of a deceased debtor's estate from the Chancery 
Division of the High Court to the Court exercising jurisdiction in bank- 
ruptcy, the latter Court may make an administration order on an ex parts 
application by a creditor. 

(2) But such order cannot be made until the expiration of two months 
from the date of the grant of probate or of letters of administration, unless 
either the legal personal representative of the deceased debtor consents 
thereto, or unless such debtor has committed an act of bankruptcy within 
three months prior to his decease. 



T 



HIS was an appeal from an order of the County Court at 
Macclesfield directing " that the estate of the said John Aubyn May^ 
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deceased, shall be administered according to the law of bankruptcy, 1884. 
pursuant to section 125 of the Act" — which provides for the admi- jjj bk 
nistration in bankruptcy of the estate of a person dying insolvent — "e^p.^^* 
" and that Arthur Crabtree Procter^ the official receiver of the Court, E. Mat. 
be the trustee of the property of the said John Auhyn May^^ 

On March 24th, 1884, the above-mentioned John Auhyn May 
died intestate at Congleton, within the bankruptcy district of the 
Macclesfield County Court ; and on June 12th letters of adminis- 
tration to his estate were granted to his widow, Elizabeth May^ the 
appellant in the present case. 

On the same day, proceedings for the administration of the estate 
were commenced in the Chancery Division of the High Court of 
Justice, but on July 4th, on the application of the Manchester and 
Liverpool District Banking Company, these proceedings were trans- 
ferred, by order of Mr. Justice Kay, to the Macclesfield County 
Court. 

In this Court, on July 18th, upon an ex parte application by the 
banking company, an order directing administration in bank- 
ruptcy under section 125 was made by the registrar, against which 
Elizabeth May, the administratrix, now appealed. 

E, Cooper Willis, Q. C, {A, D, Tyssen with him) : The order for 
administration is bad, and that for two reasons — (1) It was made 
within two months from the date of the grant of letters of ad- 
ministration. (2) It was made ex parte. Sub-section (3) of section 
125 provides that " An order of administration under this section 
diall not be made until the expiration of two months from the date 
of the grant of probate or letters of administration, imless with the 
concurrence of the legal personal representative of the deceased 
debtor, or unless the petitioner proves to the satisfaction of the 
Court that the debtor committed an act of bankruptcy within three 
months prior to his decease." In the present case the two months 
mentioned in this sub-section had not expired; no consent was 
obtained from the administratrix, and no suggestion has been 
made that the debtor committed an act of bankruptcy. This two 
months, which are set as a limit, are to be considered when an 
administration order is made after a transfer of proceedings under 
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1884. Bub-section (4) of section 125 equally as when an order is made on 

j^ BB tbe petition of a creditor under sub-section (2) of the same section. 

^ix PASTE* ^^® words of sub-section (3) are particularly " under this section." 

E. Mat. Then as to the order being made ex parte. Eule 201 provides that 

the petition of a creditor under section 125 shall be served on the 

personal representative. There is, it is true, no special provision 

as to the service of an application for an administration order after 

a transfer of proceedings under sub-section (4), but such being 

the case. Rules 19 and 20, which require notice of motion to be 

given to all persons interested, would apply generally. It was 

clearly intended that the personal representative should be heard 

before an order of this kind is made. 

Winslowj Q. C. {R. V. Williams with him) : There are two 
methods of procedure given by section 125. (1) By sub-sections 
(1) and (2) on the petition of a creditor. (2) Under sub-section (4) 
where a transfer of proceedings is ordered, and in that case a 
petition is not presented. It may happen that during the two 
months after probate or letters of administration have been granted, 
proceedings for the administration of the deceased debtor's estate 
may have been commenced in another Court, and then such Court, 
on the application of any creditor, and on proof that the estate is 
insufficient to pay its debts, may transfer the proceedings to the 
Court exercising jurisdiction in bankruptcy, which may then make 
an order for administration in the prescribed manner. But it is to 
be noticed that the Court, before directing such transfer, must 
have proof that the estate is insufficient to pay its debts, just as a 
Court of Bankruptcy must be so satisfied before it will make an 
administration order on petition under sub-section (2). When a 
transfer is ordered it is not necessary that the question of the 
insolvency of the estate should be tried a second time. In such a 
case the order of the County Court is purely ministerial. Then as 
to the question of the two months' time mentioned in sub-section (3). 
In that sub-section the word " petitioner" is expressly used, and 
the sub-section only refers to proceedings by petition. Under 
sub-section (4) the proceedings are not by petition, and the pro- 
visions of Bub-section (3) do not apply. 
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August IWi^ 1884. 

On this day the written judgment of the Court was delivered as In bk 

J. A. Mat, 

follows : Ex PABTB 

£. Mat. 

Wills, J. : 

This is an application on behalf of the administratrix of May Judgment, 
that an administration order made under section 125 of the Bank- 
ruptcy Act, 1883, in virtue whereof the property of the intestate 
vests in the official receiver instead of remaining in the adminis- 
tratrix, may be rescinded on the grounds (1) that the registrar had 
no power to make as he has done such order before the expiration 
of two months from the date of the grant of letters of adminis- 
tration ; (2) that such order was made ex parte. 

The intestate May died on the 24th day of March, 1884. Ad- 
ministration was granted to the applicant on the 12th of June, 
and on the same day an administration action was commenced 
by a creditor in the Chancery Division of the High Court ; and 
afterwards, by order of Mr. Justice Kay, the proceedings for 
administration were transferred to the Macclesfield County Court 
as the Court exercising jurisdiction in bankruptcy. That Court on 
ttie 18th July, 1884, made the order now complained of. 

By section 125 {The judge read section 125, sub-sections (1) to (4) ). 
It will be convenient to consider first the second objection ; viz. 
that the order now under appeal was made ex parte. 

Under section 125 an " order for administration " may be made 
by the Court {i. e,, the Court exercising jurisdiction in bankruptcy) 
within the jurisdiction of which the debtor resided or carried on 
business for six months immediately prior to his death (section 168 
and section 125, sub-section (10) ) under two sets of circumstances. 
(1) There may be a case in which no proceedings have been 
instituted for administration of the estate of the debtor, and then 
a creditor duly qualified may upon mere proof of debt obtain an 
"order for administration in bankruptcy;" the onus of proving 
that the estate may be expected to be solvent, and that interference 
with the ordinary course of administration is therefore imnecessary, 
being thrown upon the executor or administrator. {See Ruk 201, 
Form 11.) One further condition is imposed by sub-section (3), 
viz., that if the order be made within two months of the death of 
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1884. the debtor there must be either consent of the executor or 
^^ administrator or proof of an act of bankruptcy. After the lapse 
"ej^paot ' ^^ *^** period mere proof of the debt, where the executor or 
E. May, administrator fails to satisfy the Court of the solvency of the 
estate, is suflScient to support the order. (2) The estate may be 
abready in course of administration by legal process. In such a 
case, by yirtue of sub-section (4) the Court in which the adminis- 
tration action is pending may, on the application of a creditor and 
on proof of the insolvency of the estate, transfer the proceedings to 
the proper Court for the exercise of bankruptcy jurisdiction, and 
when that Court is under these circumstances once seised of the 
case, it may in the prescribed maimer "make an order for the 
administration of the estate of the deceased debtor," which is to 
have the like consequences with an administration order made 
(under sub-section (1)) on a creditor's petition, which is a synonym 
for saying that the order shall be for administration according to 
the law of bankruptcy. The form of the order to be made under 
sub-section (1) is given in the Appendix of Forms, No. 31. It 
directs that the estate be administered in bankruptcy. The order 
to be made under sub-section (4) directs that the estate be 
administered according to the law of bankruptcy pursuant to 
section 125. We think it impossible to draw any kind of dis- 
tinction between the two as to their meaning or legal operation, 
and that each is an order for administration of the estate of the 
deceased debtor, or an order for administration under this section 
according to the varying phraseology of different portions of 
section 125. The order is the same and is made by the same 
Court in each case. It is only the machinery for obtaining it 
which differs. The one is obtained upon petitition, the other 
without a petition. Section 125 starts with the provisions appli- 
cable to proceedings by way of petition, and empowers the Court, 
unless satisfied of the solvency of the estate, to grant the adminisr 
tration order upon mere proof of the debt, a view which is 
supported by Form 11, which is the form of a petition under 
section 125, and which (omitting a paragraph intended only for 
use in case the application be made within two months of the 
debtor's death) indicates proof of nothing except the place of 
residence of the debtor and the creditor's debt. Now under 
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sub-section (4), before the transfer from the Court in which 1884. 
the administration suit is pending to the Court exercising bank- j^J^ 
ruptoy jurisdiction can be had, it is necessary for the petitioner 'e^p^i' 
to be duly qualified (sub-section (10) ), which implies that he must E. Mat. 
prove that fact, and he must prove that the estate is insolvent. He 
must therefore prove more and not less than the petitioner imder 
sub-section (1) before he can get the order of transfer. By 
Form 11 he must summon the executor or administrator before he 
can obtain the order and before the transfer is made ; therefore the 
executor or administrator must have been heard, or at least must 
have had the opportunity of being heard, to contest the very points 
and the only points which would be in controversy upon a creditor's 
petition, the only difference being one in his favour, viz., that in 
order to obtain the transfer the creditor must accept the onus of 
proving that the estate is insolvent, instead of merely leaving the 
executor or administrator to prove to the Court, if he can, that the 
estate is solvent. Under these circumstances it seems preposterous 
to suppose that it can be necessary to have the same matters brought 
into controversy a second time in the Court to which the transfer 
has been effected before the administration order can be made. 
They have been abeady the subjects of adjudication by a com- 
petent Court, and the party concerned in denying them has already 
been heard upon them. We, therefore, see no reason why the 
order should not be made ex parte. 

The other objection, however, that the order was made within 
two months of the date of the letters of administration appears to 
be fatal. The same considerations which have led us to the con- 
clusion that there is no distinction between the order of administra- 
tion under sub-section (1) and that under sub-section (4), makes 
it impossible to draw a distinction between them as to the applica- 
tion of sub-section (3). Whether the latter portion of that sub- 
section, providing for proof by the petitioner of an act of bank- 
tyrgkxsjj be capable of being satisfied in case of proceedings under 
sub-section (4), may be open to discussion. There is no doubt, 
however, that the earlier portion relating to the concurrence of the 
executor or administrator is equally applicable in both cases, and 
there is, therefore, no inherent difficulty in giving their plain, 
natural and unmistakeable meaning to the words of sub-section (3), 
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which says in terms that no such order as has been granted in the 
present ease shall be granted until the lapse of two months from 
the grant of administration. The appeal must therefore succeed, 
and the order of the County Court of the 18th of July be set aside, 
and the appellant must have her costs. 



Appeal allowed. Leave given to appeal to the Court of Appeal, 

Solicitors: IT. T. Raw^ agent for Llewellyn 8^ Ackrilly Tunstall, 

for the appellant. 
Robinsony Preston 8f Son^ agents for Hollimhead §• 
Moody ^ Tunstall, for the respondents. 
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In re chapman, Ex parte EDWAEDS. 

Solicitor — Peraoncd Liability — Belation hack of Truate^i TiUe, 

Held : That where the solicitor of the petitioning creditor, as Ms agent, 
had received from the debtor between the date of the act of banloniptcy 
and the adjudication, various sums of money in consideration of several 
adjournments of the hearing of the petition, such solicitor was personally 
liable to refund such money to the trustee in the bankruptcy, even though 
it had been paid over or accounted for by such solicitor to the petitioning 
creditor before the date,of the order of adjudication. 



HIS ease, which was an appeal from a decision of Mr. Registrar 
Murray J although arising under a petition presented under the 
Bankruptcy Act, 1869, raised an important question generally with 
regard to the liability of solicitors who act for creditors presenting 
bankruptcy petitions. 

The facts were not in dispute and were as follows : — On February 
20th, 1883, one John Storey presented a bankruptcy petition agarnst 
the debtor, James Chapman^ the debt being 492/. 5s. Orf. ; and the 
act of bankruptcy alleged beiug the failure of Chapman to comply 
vrith a debtor's summons which had previously been served on him 
on behalf of Storey. 

Thomas Hdwards, the appellant in the present case, acted as 
solicitor for Storey in the service of the debtor's summons, and also 
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in the presentation of the bankruptcy petition ; and he was of 1884. 
course fully cognizant of the act of bankruptcy. Iw bb 

On March 5th, 1883, the petition came on for hearing, but was Ex^^Imra 
adjourned by consent until April 10th, Chapman paying 100/. in Edwaeds. 
consideration of this postponement, and on three subsequent occa- 
sions similar adjournments took place. Chapman paying altogether 
305/. in four sums for the accommodation. These four sums were 
received by EdwardSj and accounted for by him to Storey^ the 
account showing that a certain portion had been handed over to 
Storey and the balance retained by Edwards in payment of costs. 

On October 24th, 1883, the petition was at length heard, and 
Chapman was adjudicated a bankrupt. The trustee in the bank- 
ruptcy thereupon claimed the 305/. paid over, as forming part of 
the bankrupt's estate divisible among his creditors, and application 
was made to the Court for an order that Edwards should refund it, 
on the ground that he received the money with notice of the act of 
bankruptcy to which the title of the trustee related back. 

An order was made by Mr. Eegistrar Mui^ray^ directing Edivarda 
to pay to the trustee the 305/., against which Edwards now 
appealed. 

dB. Terrell ( Wyatt Hart with him) for the appellant : 

Storey is liable to pay the money back, but I presume, because 
he is not in a position to do so, this attempt is made to show that 
Mr. Edwards is also liable. I submit that there is no case in the 
books to make a solicitor liable in a case of this kind where there 
has been no fraud on the part of the solicitor. 

[Baggallay, L. J. : Between the act of bankruptcy and the 
adjudication the property came into the hands of Edwards^ and he 
handed it to Storey and not to the trustee.] 

It came to Edwards* hands as agent. He was employed by 
Storey J and was bound to hand over the money which he received 
to him. If Edwards had joined in a fraudulent transaction he 
would be personally liable, but as there is not fraud he is protected 
by his authority. All the cases which were relied upon in the 
Court below tended to show this, that where there is no tort or no 
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fraud a duly authorized agent receiving money on behalf of his 
principal is protected by his authority. 

[Counsel referred to Stevens v. Badcock, 3 B. & A. 354 ; Stead 
V. Thornton, 3 B. & A. 357 ; Crunch v. White, 1 Bing. 414 ; 
Attornet/'General v. JEarl of Chesterfield, 18 Beav. 596; 
Maw V. Pearson, 28 Beav. 196 ; Hollins v. Fowler, L. R., 
7 H. L. Cas. 757 ; Helder v. Lewis, L. R., 24 Ch. t)iv. 339, 
and other cases.] 

[Cotton, L. J. : The payment was an improper payment, 
assuming the adjudication afterwards took place. Can it be right 
for a creditor who has presented a petition to take, while the i)eti- 
tion is pending, what, if the petition is carried out, ought to go to 
pay all the creditors ?] 

[LiNDLEY, L. J. : Look at S/iarland v. Milden, 5 Hare, 469.] 

Winsloic, Q.C. {Sidney Wool/ with him), for the trustee, were 
not called upon. 



Jadgincnt. 



Baggallat, L. J. : 

It appears to me that as soon as one appreciates the facts of this 
case, the propriety of the order of the registrar is clear. Numberless 
cases have been cited ; some, in my opinion, altogether unnecessarily. 
In none is the relative position of the persons as it is in the present 
case, and I have received no assistance from them. On October 24th 
Chapman was adjudicated bankrupt by Storey, and for Storey^ 
Edwards acted as solicitor. The act of bankruptcy alleged was the 
non-payment of a debt of about 500/. As early as March 25th the 
matter was in Court, and then Chapman handed to Edicards for 
Storey 100/. On April 9th he handed 150/., and in May 50/. and 
25/. — thus commencing in March and ending in May 305/. in all 
was paid over. These payments were made by the debtor, and 
were paid to the solicitor for the petitioning creditor. Certain of 
these sums were handed by Edwards to Storey, and the balance 
was accounted for as costs due from Storey to Edwards, The 
question raised was whether the several payments made by 
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Edicards to Storey were payments properly made, and it was 1884. 
said that Edwards acted simply as agent for Storey ^ and that he In eb 
was bound to hand over the money which he received to him. I ^^^ p^^B 
cannot see this. The act of bankruptcy had been committed prior Edwabdb. 
to the receipt of the first of these payments. Edicards was cogni- . 
zant of that fact. The petition was actually pending, and Edwards 
was well aware that if adjudication took place, the title of the 
trustee would relate back to the act of bankruptcy. Possessing 
that knowledge he acted as he did, he handed over money which 
he knew would belong to the trustee. It is only necessary to show 
the facts of the case to see that such handing over cannot be 
justified, and the appeal must be dismissed. 

doTTON, L. J. : 

I am of the same opinion. A great many cases have been 
referred to to show that an agent is not liable where there is no 
fraud. But the argument has not been kept close enough to what 
I mentioned before, viz. : whether the acts in this case were not 
improper. In my opinion they were. As long as Storey was 
striving to make Chapman a bankrupt he ought not to receive 
money which, if the adjudication was made, would belong to all 
the creditors. In my opinion it was a fraud under the bankrupt 
law, and the order of the registrar was a right order. With regard 
to what has been urged that Edicards had no power to resist a 
demand by Storey for the money I will simply say that, in my 
opinion, no Court would, under the circumstances, have ordered 
liim to pay it over. 

LiNDLEY, L. J. : 

I, too, think that the order of the registrar is right. Edicards 
was solicitor for the petitioning creditor. He knew where the 
money came from, and where it went. He knew the person who 
gave it had no business to do so, and that the person to whom he 
handed it had no business to receive it. Was he justified in doing 
as he did do ? In my opinion, No. The appeal must be dismissed 
with costs. 

Appeal dismissed with costs* 

Solicitors : T. Edicards for the appellant. 

Munns 8f Longden for the trustee. 

M.B. R 
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Bewm Iu re J. & H. EICHAEDS, Ex paktb The OPFICIAIj 

Wnjs. EEOEIVEB. 

lf!ll' Bankruptcy Act, 1883, Section 4, Suh-sedion (1) (a), and Section AS— Assign- 
Auguit 13. vfient of Property for the Benefit of Creditors generally — Allowance of Costs 

and Expenses to Trustee under the Deed, 

Held : That -where a deed of assignment of the -whole of their property 
executed by the debtors for the benefit of their creditors generally con- 
tained a provision for the payment out of the assets in the first instance 
of the costs and expenses of the trustee under the said deed of assign- 
ment, such trustee was not entitled (on the debtors being adjudged 
bankrupt upon a petition founded on the deed as an act Qf bankruptcy) 
to retain as against the trustee in the bankruptcy assets in his hands, on 
the ground that a sum exceeding the said assets was due to him for 
work and labour done. 

CoMPABE also the case of In re Biddcough, Ex parte Vaughan, post, 
p. 258. 



Ti 



HIS was an application on behalf of the official receiver afl 
trustee in the bankruptcy of J: 8f JET. Richards^ for an order 
directing one C. JS. Farnfieldy an accountant, who had been ap- 
pointed trustee under a certain deed of assignment executed by the 
bankrupts in favour of their creditors, to pay over various sums of 
money received by him to the official receiver. 

The debtors were grocers carrying on business in the Homsey 
Eoad, and on March 12th last they executed a deed of assignment of 
the whole of their property in favour of their creditors generally, 
thereby committing an act of bankruptcy. By this deed Mr. FarnfieU 
was appointed trustee, and a provision was inserted in it for the pay- 
ment out of the assets, in the first instance, of his costs and expenses. 

On March 31st, however, a receiving order was made against the 
debtors upon a petition founded on the deed as an act of bank- 
ruptcy, and on May 12th they were adjudged bankrupt. 

From certain correspondence between the chief official receiver 
and Mr. Farnfield and the accounts furnished by him, it appeared 
that the whole sum received by him as trustee under the deed of 
assignment amounted to 25/. lis. Oc?., but of this 16/. 13s. Orf. had 
been expended in the purchase of goods and otherwise for the 
benefit of the business, leaving a balance of 10/. 4«. Orf., which 
Farnjield claimed to retain as set off against 11/. 8s. 9c?. due to 
him for remuneration. 
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M, D. Chalmers for the oflScial receiver : ^^^^' 

In this ease the oflScial receiver is wilKng to allow the payments ^-^r^^^' 
which have heen made, and only claims the halance of 10/. 4«. Oc?. Ex pabtb 
This is not to he taken, however, that the official receiver will, as Rbobiveb. 
a general rule, waive his right to claim the whole amount received 
by a trustee under a deed of assignment of this kind, which is an 
act of bankruptcy. \_See Bankruj)tcy Ady 1883, section 4, sub' 
section (1) (a).] The title of the official receiver as trustee in the 
bankruptcy is clear. Section 43 provides that "the bankruptcy 
of a debtor, whether the same takes place on the debtor's own 
petition or upon that of a creditor or creditors, shall be deemed to 
have relation back to, and to commence at, the time of the act of 
bankruptcy being committed on which a receiving order is made 
against him, or, if the bankrupt is proved to have committed more 
acts of bankruptcy than one, to have relation back to, and to com- 
mence at, the time of the first of the acts of bankruptcy proved to 
have been committed by the bankrupt within three months next 
preceding the date of the presentation of the bankruptcy petition ; 
but no bankruptcy petition, receiving order, or adjudication shall 
be rendered invalid by reason of any act of bankruptcy anterior to 
the debt of the petitioning creditor." (Counsel referred to the 
case of Smith v. Dresser, L. E., 1 Eq. 651, and also to In re Chap^ 
man, Ex parte Edwards, see ante, p. 238.) 

Bartley Dennis {Torr with him) for 0. E. Pamfield : 

By the deed the costs and expenses of the trustee are allowed, 
and the amount to which Mr. Farnfield is really entitled is more 
than the sum he seeks to retain. From the words used by Vice- 
Chancellor Bacon in the case of Woods v. Axton^ reported in the 
Weekly Notes for 1866 at page 207, 1 submit that he is clearly 
entitled to be paid for the work he has done as trustee under the 
deed. If the present claim is disallowed by the Court, the duties 
of trustees imder deeds of assignment will be attended with con- 
siderable difficulty. 

M. D. Chahners in reply : 

The charges are simply for work dono by Farnfield at his own 
peril as trustee under the deed of assignment. When he undertook 

r2 
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1884. the office he was aware that within three months the debtors might 
In EEjr& H* ^ made bankrupt and he accepted it at his own risk. 

RiCHABDS, 
Ex PABTE 

The Offici al WiLLS, J. : 

l^ECZiyEB. 

Judgment. ^J difficulty is to see on what principle the official receiver has. 

only claimed the balance of 10/. 4«. Od, As the case stands it 
really resolves itself into a claim for work and labour done by 
Farnfield at the request of the bankrupt or whoever appointed him. 
It is clear from general principles that he can have no claim against 
the trustee for personal services. Those services were done with 
full notice of an act of bankruptcy. The application must be 
allowed with costs, and I do not consider it to be a case where the 
costs should come out of the estate. 

Solicitors : TT. W. Aldridge for the official receiver. 
E. B. Tattershall for C. E. Farnfield. 

Cases relied upon or referred to : — 

Smifh V. Dresser, L. E., 1 Eq, 651 ; In re Chapman^ Ex parU 
Edwards, ante, p. 238 ; Woods v. Axton, W. N. 1866, p. 207* 



Befoee In re MOSER, Ex parte Thb TBUSTEE. 

Mb. Justice 

188^ -5awA;rM2)f(J?/ Act, 1883, Section oo— Disclaimer— Lease—Eemovat affixtures hy 
y^^ Trustee, 

Held : That where ft trustee seeks to disclaim a leftsd tindet section 55 
of the Bankruptcy Act, 1883, the Court may, if it thinks fit, under sub- 
section (3) of section 55 permit such trustee to remove fixtures. ' 

T 

J- HIS was an application under section 55 of the Bankruptcy 
Act, 1883, on behalf of the trustee in the bankruptcy, for leave to 
disclaim the leases of three rooms, formerly held ty the bankrupt, 
and situate in Eed Lion Square. : " 

• The petition was presented against the bankrupt Moser in May 
last, and the trustee was appointed on July 25th. 
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Herbert Reed for the trustee : 1884. 

^ There appears only to be one question in the case. The rent of In bb Moseb, 

"Ejl pabtb 

the three rooms is 200/., and this will be paid up to the date of the Thb Teustkb. 

disclaimer. But there are on the premises certain tenant's fixtures 

which are Valued at about 85/. Under the Bankruptcy Act, 1869, 

in case of disclaimer the fixtures belonged to the landlord. But it 

is now provided by section 55, sub-section (3), of the new Act that 

" a trustee shall not be entitled to disclaim a lease without the 

leave of the Court, except in any cases which may be prescribed by 

general rules, and the Court may, before or on granting such leave, 

require such notices to be given to persons interested, and impose 

such terms as a condition of granting leave, and make such orders 

with respect to fixtures, tenant's improvements, and other matters 

arising out of the tenancy as the Court thinks just." This latter 

provision was inserted to remedy the evil which formerly existed 

when a trustee paid the rent and was obliged to leave the fixtures. 

I submit that it would be a just order in this case either (1) that 

the landlord should pay a fair sum for the fixtures ; or (2) that 

the landlord should allow the trustee to take them away. 

Mr. ScokSy solicitor, for the landlord : 

I would submit that the rent should be paid at any rate up to 
quarter day. 

Herbert Heed: 

* If a trustee keeps a landlord out of his property for the benefit 
of the estate, or with the intention of benefiting the estate, then 
the landlord ought to be paid. But in this case the trustee was 
not appointed until July 25th. He has come to the Court quite 
promptly. 

Wills, J. : 

That is so. I think it would be just that the landlord should Judgment, 
either pay for the fixtures or allow the trustee to remove them, but 
in the latter case I am of opinion that the trustee ought to pay 
rent until the fixtures are actually removed. {An order teas subset 
quently drmcn up in the following terms : Leave to disclaim. The 
trustee to pay rent up to the date of the disclaimer. The landlord 
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1884. to have two days to say whether he will accept the offer to set off 
In eeMoseb the fixtures against the rent. If this offer not accepted, the trustee 
TmVrsraE *^ ^^® ^^^ ^^y® allowed after to remove the fixtures.) 

Solicitors : Lindsay y Mason^ Crreenfield ^ Masorij for the trustee. 
B. C. Hanrott for the landlord. 



PBACTICE. 

COURT OF In be J. J. WALLACE, Ex paete WALLACE. 

APPEAL. 

B^IxjAT Bankrujptcy BuleSy 1883, Bale 126— Petition hy Creditor^SigncAure of Petition 
li. J., BowEN, h Attorney. 

L. J., Fey, 

li. J. Held : That a bankruptcy petition presented by a creditor may be 

1884. signed on behalf of such creditor by his duly constituted attorney. 



October 31. 



T: 



HIS was an appeal from an order of Mr. Registrar Brougham 
making a receiving order against J. J, Wallace, who had carried on 
business as a merchant and steamship broker in Great St. Helen's 
under the firm of Wallace 8f Co. 

The petition on which the order was made was presented by 

William Bichards, of Prince Edward's Island, Canada, and set out 

that the said J. J. Wallace was indebted in the sum of 800/. on a 

bill of exchange given to the said William Bichards in payment for 

32 shares in a certain ship. 

The petition was signed " William Bichards by his attorney 
Thomas Picton Bichards,^ the signature being attested by a witness, 
and the attestation clause contained the words "signed by the 
petitioner by his attorney Tlwmas Picton Bichards in my presence." 

Amongst other objections to the validity of the receiving order 
it was urged that the bankruptcy petition could not be signed by 
an attorney on behalf of the petitioner ; and further, even if this 
could be done the power of attorney in the present case did not 
authorize the attorney to sign a bankruptcy petition for his 
principal. 
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F. C. Willis for the appellant : 1884. 

I wish first to call attention to the petition itself. The peti- , , i^ ^ 

, J J. Wallace, 

tion is signed " William Richards^ by his attorney Thomas Picton Ex paetb 
JRichards,*' Could Thomas Picton Richards sign this petition? -^^-i^ob. 
Rule 125 of the Bankruptcy Rules, 1883, provides that " Every 
petition shaU be fairly written or printed, or partly written and 
partly printed, and no alterations, interlineations, or erasures shall 
be made without the leave of the registrar, except so far as may be 
necessary to adapt a printed form to the circumstances of the 
particular case. A debtor's petition shall be in Form No. 4, and a 
creditor's petition shall be in Form No. 10, in the Appendix, with 
such variations as circumstances may require." And Form 10 
provides, that the petition shall be signed by the petitioner, and the 
attestation clause contains the words " signed by the petitioner in 
my presence." But it is asserted that in the present case the 
petition could be signed by an attorney by virtue of a power of 
attorney given to Thomas Picton Richards by William Richards, 
Even if the petition could be signed by an attorney at all he must 
at any rate be properly and sufficiently authorized for that purpose, 
and in the present case I submit that the authority is not sufficient. 
This power is dated February 8th, 1879, and, amongst other 
things, empowers the said Thomas Picton Richards, on behalf of 
William Richards, "to commence and carry on, or to defend at 
law or in equity, all actions, suits or other proceedings touching 
anything in which I or my ships or other personal estate may be 
in anywise concerned," and further, gives him power to sign 
charter-parties, cheques, receipts and other instruments of a like 
nature, or to execute such other documents relating to his property 
as he shall see fit. There is no power to sign a bankruptcy 
petition, which has been done in this case. [^Counsel then proceeded 
to deal with other questions in relation to the validity of the petition 
founded upon the facts of the case,"] 

R. V. Williams, for the petitioning creditor, was not called upon, 

BAGGALLA.T, L. J., after dealing with the other circumstances of 
the case, said : — 

The next question is — Could the petition be signed hj attopiey P Judgment, 
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1884. I liave no doubt whatever that this could be done, provided a 
lTbe sufficient power of attorney was given. Here the words of the 
'^•^^^"^^» power give Thomas Picton Richards authority to carry on actions, 
Wallace, suits or other proceedings in which the ships or other personal 
estate of William Richards may be in anywise concerned. That is, 
in my opinion, sufficient to authorize him to sign a bankruptcy 
petition. The power of an attorney to act on behalf of his 
principal in bankruptcy matters has been undisputed ever since 
the decision given by the Court of Appeal in Ex parte Frampton, 
In re Frafnpton (1 D. F. & J. 263), twenty-five years ago. The 
present case carries the principle a step further. In JEx parte 
Frampton it was held that the attorney was authorized to do an 
act, viz., to instruct a solicitor to show cause against an adjudica- 
tion of bankruptcy. In this case we are deciding that the attorney 
is empowered to sign a document on behalf of his principal. But 
the signature of the document is the necessary form of commencing 
a proceeding in relation to something in which the principal or his 
personal estate is concerned. I am, therefore, of opinion that the 
decision of the registrar was right. 

BowEN, L. J. : 

I am of the 'same opinion, and I have no doubt that the view 
expressed by the Lord Justice is the right view. The power of 
attorney was wide enough here to authorize the attorney to 
commence proceedings in bankruptcy by signing a petition. 

Fry, L. J. : 

I am entirely of the same opiuion^ 

Appeal dismissed. 

Solicitors : J. T. Watson for the appellant. 

HollamSy Son 8f Coward for the petitioning creditor. 

- • ,. 
Case referred to : — 

Fx parte Frampton, In re Frampton, 1 D. F. & J. 263 ; 28 
L. J., B. 21. 
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PRACTICE. 

In re walker & SON, Ex parte NICKOLL & KNIGHT. 

* . 

Bankruptcy Appeals {County Court) Act, 1884, Section 2 — Appeal from 

Divisional Court — Leave to appeal, 

Held: (1) That an application for leave to appeal under section 2 of the 
Bankruptcy Appeals (County Court) Act, 1884, from the decision of a 
Divisional Court sitting as a Court of Appeal from a County Court in 
bankruptcy, should be made in the first instance to a Divisional Court. 

(2) That such application for leave to appeal ought to be made to the 
Divisional Court immediately after such Divisipnal Court has pronounced 
its decision. 



COURT OP 
APPEAL. 

Befobb 
Baqoalult, 

Jj. J., BOWEN, 

L. J., Fey, 
L.J. 

1884. 
October 31, 



T 



HIS was an appeal from a decision of a Divisional Court of the 
Queen's Bench Division sitting as a Court of Appeal from a 
Coimty Court in bankruptcy, under the Bankruptcy Appeals 
(County Courts) Act, 1884 (47 & 48 Yict. c. 9). 

Section 2 of that Act provides that "An appeal shall lie in 
bankruptcy matters at the instance of any person aggrieved from 
the order of a County Court to a Divisional Court of the High 
Court of Justice, of which the judge to whom bankruptcy business 
shall for the time being be assigned shall, for the purpose of 
hearing such appeal, be a member. The decision of such Divi- 
sional Court upon any such appeal shall be final and conclusive, 
unless in any case it shall seem fit to the said Divisional Court or 
to th^ Court of Appeal to give special leave to appeal therefrom to 
Her Majesty's Court of Appeal, whose decision in such case shall 
be final and conclusive." 

The case was originally heard before the Divisional Court, 
consisting of Justices Mathew and Cave, on June 25th last, and 
will be found reported ante, p. 188. 

The appellants, Messrs. NickoU 8f Knight^ subsequently applied 
to the Court of Appeal under section 2 of the above Act for leave 
to appeal to that Court. 

The Court of Appeal were of opinion, however, that such appli- 
cation should be made in the first instance to a Divisional Court. 

On July 12th, therefore, the appellants applied ex parte to a 
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188*. Divisional Court consisting of Justices Oavb and A. L. Smith, 
IwbbwIlksb ^y whom leave to appeal was given. 

& Son, 
expjlbtb 

l^oKOLL & Cohen, Q, C. {English Harrison with him) for the appellants. 

WinsloWf Q.C. {Tate Lee with him) for the respondent, 

Wtnshwy Q.C. : 

I have a preliminary objection. (1) The application for leave 
to appeal ought not to have been made ex parte. (2) The neces- 
sary leave to appeal ought to have been obtained from a Court 
composed of the same judges as those who decided the case. 



Judgment. 



Baggallay, L. J. : 

If it is necessary we could now give leave to appeal. At the 
same time we are of opinion that application for leave to appeal 
ought to be made to the Divisional Court as soon as its deci- 
sion is given. There appears, indeed, to be nothing to prevent 
such application being made later, but it is manifestly the con- 
venient course that the application should be made at the time, for 
then aU the facts are clearly in the mind of the judges. 

BowEN, L. J., and Fey, L. J., concurred. 

The case, after being opened at some length, was subsequently 
ordered to stand over as part heard until November 21st for the 
production of further evidence, on which day a compromise was 
arrived at with the sanction of the Court. 



Solicitors : Mercer 8[ Mercer for the appellants. 

Waterhouse, Winterhotham 8f Harrison for the t^ 
spondent. 
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PRACTICE. 

In eb DAT, Ex paetb The TRUSTEE. B«w»« 

Mb. JUHTIGB 

Cave. 

Application for costs of shorthand writer's notes. Lf Geaxbebs. 

1884. 
November 8. 



HIS was an application on behalf of the trustee in the bank- 
ruptcy of J, W. Day for an order that the costs of certain 
shorthand writer's notes should be allowed to such trustee. 

The trustee in question was the successful respondent in a case, 
In re Day^ Ex parte Banner 8f Co.^ brought up on appeal to 
Mr. Justice Cave in March last from an order of the registrar of 
the Leicester County Court, which appeal was dismissed " with all 
costs." 

The question now was whether two sums of 87. 2«. 4c?. and 
bl. 16s. 8cf. paid by the respondent trustee for shorthand writer's 
fees for taking notes of the evidence on the examination of certain 
witnesses before the registrar should be allowed in his costs under 
the above-mentioned order of Mr. Justice Cave dismissing the 
appeal. The taxing master had refused to allow these charges, oa 
the ground that they were not expressly provided for by the order. 

The application was now made that the appellants who had not 
been a party to the obtaining of the shorthand writer's notes 
might be ordered to pay for the same. 

Silk for the trustee : 

It was to the advantage of all persons that these notes should be 
taken. I ask that, if necessary, the order should be amended so as 
to include the costs of them. The case of In re Albezette, Hx parte . 
Smith (L. E., 8 Ch. Div. 599; 48 L. J., B. 13; 38 L. T. 395), 
shows that the cost of shorthand writer's notes are, like other costs, 
in the discretion of the Court. If they had. been specially m^i- 
tioned at the time your Lordships would have specifically allowed 
them. Now it may be said it is too late, and the case of De la 
Warr v. Miles (L. E., 19 Ch. Div. 80) will probable be relied 
upon. 
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1884. Sidney Woolf conim: 

Iw BE Day, Doubtless your Lordship might have ordered these costs, but tbe 
ItaTi^raB ^^^^ ^^ ^^ ^ Wan* v. Miles is now conclusive. That case provides 
that "the rule is now w^ll settled that the costs of shorthand 
writers' notes of evidence will not be allowed on taxation unless a 
^ ' direction to that effect has been inserted in the order ; -for which 

.special application .must be made at the hearing. And such a 
direction will only be inserted in exceptional cases, the judges 
^ -. notes, supplemented by those of counsel, being in general a suffi- 

cient record of the evidence." 

[Cave, J. : It is a matter of convenience that the application 
should be made at the time, the facts are then fresh in the re* 
collection of the Court. The rule is a good general rule, no doubt, 
but it is not a hard and fast one. If so it comes to this, that if a 
man makes a slip in not asking for the costs of the notes, h^ is to 
be fined for his mistake.] 

The rule has always been followed in the Bankruptcy Court. 
The application is that the appellants should pay the costs, not 
that they should be paid out of the estate. In this case the ap- 
pointment of the shorthand writer to take the notes was made on 
the application of the trustee alone. 

Silk in reply : 

The notes were necessary. 

[Cave, J. : Tou must satisfy me that the appellants were a 
party to the asking for the notes. If both ^he parties are agreed 
^0 the appointment of a shorthand writer theu I agree that the 
losing party should pay the costs. If not, then I think that the 
party at whose instance the notes are ta^en should pay for them.] 

■ 

Cave, J. : 

Judgment. ^ I am of Opinion that this motion must be refused. In this case 
the application for a shorthand writer was made by the solicitor for 
the trustee, and there is no evidence whatever that it was con- 
curred in by the appellants. Then the time when the oosts.of the 
notes might properly have been applied for was allowed to gq by,- 
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Now I do not say that in every case this delay would be fatal ; I 1884. 
do not say that in every case I should necessarily refuse the costs j^ ebDat 
because they were not asked for at the proper time. If all things r^^r^^^^ 
are equal I do not think a mere slip of this kind should midct the \ . . 
party who makes the mistake in costs. In the ordinary way where 
both parties agree to have a shorthand writer the loser must pay 
the costs. But here the appellants never consented at aU. The 
application is, that the costs should be paid not out of the estate, 
but that the appellants should be compelled to pay for notes which 
they did not ask for, and which, primarily speaking, it is the duly 
of the Court to take for itself. I am of opinion that the motion 
must be refused. 

Motion re/tised icith costs. 

Solicitors : Jackson 4r Smart for the trustee. 
S. M. 8f W. Benson, 

Cases relied upon or deferred to :— . . 

In re Albezettey Ex parte Smithy L. E., 8 Ch. Div. 599 ; 48 
L. J., B. 13 ; 38 L. T. 395 ; De la Warr v. Miles, L. R., 
19 Ch. Div. 80 ; 45 L. T. 424. 



PBACTICE. DIVISIONAL 

COUET. 

In RB BRIGHTMORE, Ex PARTE MAY. . st^Tj., 

Cave, J. 
Bankruptcy Act, 1883, Section 95 and Section 97 — Bankruptcy Petition presented ^®®*' 

in the wrong Court. November 12. 

ffeld: That where a bankruptcy petition is presented in the wrong 
Court by inadvertence, such Court has jurisdiction to bear the petition 
and to make a receiving order. 



T 



HIS was an appeal from an order of the deputy registrar of the 
Greenwich County Court, dismissing a petition presented by one 
Maf/ against the debtor Brig lit more. 



Hat. 



264 BANKEUPTCY BEPOBTS. 

1884. The facts were as follows : — 

Iw BB In July last May recovered judgment against Brightmore in an 

Ex PAMB action in the JSigh Court of Justice, and on this a bankruptcy 
notice was issued against the debtor from the Greenwich County 
Court, upon which a bankruptcy petition was presented in the same 
Court on August 6th. 

The hearing of the petition was fixed for August 19th, and a 
short time previous to this date Brightmore called on his creditor, 
and stated that if a few days were given to him he expected to be 
able to raise the money. 

For the convenience of the debtor the hearing of the petition 
was thereupon adjourned until September 2nd; but on August 29th 
a notice was received from him of his intention to dispute the 
petition, on the ground that he did not " reside or carry on business 
within the jurisdiction of the Greenwich Court," and on this ground 
the petition was subsequently dismissed by the deputy registrar. 
From this decision the petitioning creditor now appealed, 

F. C. Willis for the petitioning creditor : 

The address given in the heading of the various letters received 
from the debtor Brightmore states his place of business to be 
The Albert Works, North Woolwich. The bills given by him, 
which were dishonoured, and on which the action was brought, 
are made payable at his Albert Works, North Woolwich. It is 
admitted that North Woolwich is within the jurisdiction of the 
Greenwich Coimty Court. But on examination of the ordnance 
map it appears that the Albert Works are about 100 yards out of 
the North Woolwich district, and are in reality in East Ham. 
Now, I submit, that when a boid fide mistake of this kind occurs 
there is a great difference imder the present Bankruptcy Act of 
1883, and the old Act of 1869. The intention of the legislature by 
the new Act was to cure those technicalities which tended to prevent 
the estate of a debtor being administered. The effect of section 8 
of the Bankruptcy Act, 1869, and of Eule 26 of the Bankruptcy 
Exiles, 1870, was that if the debtor did not reside or carry on 
business within the jurisdiction the petition was dismissed. But 
by section 95, sub-section (3), of the new Act of 1883, it is 
especially provided that nothing in this section ^^ shall invalidate 
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a proceeding by reason of its being taken in a wrong Court." 1884. 
That section, I submit, was inserted to get over the difficulty which iw sb 
formerly existed. A petition is a proceeding in bankruptcy, and ex° abtk^ 
the obvious meaning of the sub-section is that if a creditor by ^^^- 
inadvertence presents his petition in a wrong Court, that in- 
advertence shall not invalidate the proceeding. In the present 
case the debtor actually misled the creditor by saying that he 
carried on business in North Woolwich. Two courses were open 
to the deputy registrar and were pointed out to him (1) either to 
make the receiving order, or (2) to transfer the proceedings under 
section 97, sub-section (2), of the Act. He refused to take either 
course, but dismissed the petition. Sub-section (3) of section 96 
must have a meaning, and the obvious meaning is that an irregu- 
larity of this kind may be got over if the Court should think just. 
The debtor admits the debt, and by this action of the registrar a 
delay of at least six weeks has taken place before the estate is 
administered, in direct contradiction to the intention of the new 
Act of 1883, which is, that the estates of insolvent persons may be 
administered as speedily as possible. 

JE. Cooper Willis, Q.C. {Garrett with him) for the debtor : 
There was no power to present the petition in the Greenwich 
County Court. 

[Stephen, J. : The reasonable course would have been to have 
ordered a transfer under section 97, sub-section (2).] 

I submit not. The words of sub-section (2) of section 97 are 
" Any proceedings in bankruptcy may at any time, and at any 
stage thereof, and either with or without application from any of 
the parties thereto, be transferred by any prescribed authority and 
in the prescribed manner from one Court to another Court, or may 
by the like authority be retained in the Court in which the 
proceedings were commenced, although it may not be the Court 
in which the proceedings ought to have been commenced." When 
proceedings are to be transferred, they must be transferred in 
the prescribed manner and by the prescribed authority, and by 
section 168 — the interpretation clause of the Act — "prescribed*' 
means "prescribed by general rules." The rules relating to 
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.1884. trcuisfer are Bules 16, 17 and 18, and those are the only rules 
l^^ under which a transfer can be made. Eule 16 provides that 
•^^™^' " where the judge of a County Court or the judge or a registrar 
May. of the High Court certifies that in his opinion a bankruptcy 
.proceeding would be more advantageously conducted in some 
other Court, the registrar shall, if the opinion is certified before 
the first meeting of creditors, transmit the certificate to the official 
receiver, who shall lay the same before such meeting ; and if it has 
been certified after such meeting, he shall transmit a copy of such 
certified opinion to the trustee, if there be one, and if not, to 
the official receiver, who shall thereupon summon a meeting of 
tjreditors to consider the same." {^Counsel also read Rules 17 and 18.] 
.The transfer must be by a certificate after a receiving order has 
been made ; that is the only prescribed manner. Sections 95 and 
97 of the Act are a statutory recognition of what was laid down in 
the case of Revell v. Blake, L. E., 7 C. P. 300. The section was 
not framed to protect parties who had taken proceedings in the 
wrong Court, but to protect proceedings which had culminated. 

Stephen, J. : 

Judgment. Taking the two sections together I am of opinion that the 

-registrar had jurisdiction to make a receiving order. The words 
of sub-section (3) of section 95 are not so clear as perhaps they 
might be, but they are sufficient to show that if he had made a 
^receiving order it would not have been invalidated by reason of 
the proceedings being taken in the wrong Court. If he had made 
^ receiving order, he then could have acted under section 97, sub- 
Hsection (2). The whole objection seems to be of the smallest 
kind, and there is no reason why the matter should not have been 
decided in the Ghreenwich Court. We are decidedly of opinion 
that the registrar had authority to make the receiving order, the 
only question, is whether We should now make it or refer the 
matter back to him. 

Cave, J. : 

I am of the same opinion. It seems to me that the section is 
Iramed to secure a case of this kind. A creditor may be in bon& 
fide ignorance of the. district in which the debtor resides. It is 
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one of those things which the Act was intended to get over. 1884. 
"When, by inadvertence, the petition is presented in the wrong i^eb 
district, there is authority given to hear the petition. If this is ^ex^^to^' 
done wilfully it would be otherwise, but in the present case there ^^^- 
is no such suggestion. The proper course was for the registrar to 
hear the petition, and his order dismissing the petition was wrong. 
Then the question arises what we should do now. If nothing but 
this matter was before the registrar I am clearly of opinion that we 
ought to make the receiving order. 

F. C. Willis : 

The only point before the registrar was the question of jurisdic- 
tion ; the debt was admitted. 

After some discussion — 

Stephen, J. : 

We are of opinion that we should make a receiving order, and 
the debtor must apply for a review if he thinks fit. 

Solicitors : May, Sykes 8f Batten for the petitioning creditor. 
A, O. Litton for the debtor. 



M.B. s 
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DIVISIONAL In re EIDDEOUGH, Ex parte VAUGHAN. 

COURT. ' 

g,^2pH2N J. Banhruptcy Act, 1883, Section 4, Suh-sedion (1) (a), and Section 43 — Act of 

Cavb, J. Bankruptcy — Assignment of Property to Trustee for Benefit of Creditors 

1884. generally — Subsequent Banhruptcy of Debtor — Liability of Trustee under 

__ '"T' in ^^^ DcecZ of Assignment to account to Trustee in the Bankruptcy, 

November 12. 

Held : (1) That where a debtor has assigned the whole of his property 
to a trustee for the benefit of his creditors generally, and such trustee 
has taken possession of the property and carried on the debtor's busi- 
ness, in the event of the debtor subsequently being adjudged banfcrapt 
on a petition founded on the act of bankruptcy committed by the exe- 
cution of the deed of assignment, the trustee in the bankruptcy must elect 
to treat the trustee under the deed either as his agent or as a trespasser. 

(2) If the trustee in the bankruptcy elects to treat the trustee under 
the deed as a trespasser, he can only claim from him any property of 
the bankrupt which remains in his possession unconverted, and the 
value, at the time when he took possession, of any property which he 
has taken possession of and has converted. 



Compare the case of In re Richards, Ex parte The Trustee, ante, p. 242. 



T 



HIS was an appeal from an order of the learned judge of the 
Manchester County Court, by which H. Vaughan, the appellant, 
was directed to pay the sum of 293/. Is. 6cf., being the amount 
admitted to be received by him under a certain deed bearing date 
in February last, and also to hand over certain goods mentioned in 
the said deed to the official receiver of the said County Court. 

On February 14th the bankrupt Riddeough executed a creditor's 
deed, by which he assigned all his property to Vaughan^ who is an 
accountant, as trustee for the benefit of the creditors generally. 
The deed further provided that Vaughan should realize the estate, 
but in the meantime until the sale that he should carry on the 
debtor's business as a baker, and eventually divide the proceeds as 
they would be divided in a bankruptcy. 

This deed was executed by a large majority of the creditors, 
and Vaughan went, into possession of the property, made various 
necessary payments for wages, and also purchased flour, yeast and 
other things necessary for carrying on the business. 

Vaughan continued in possession from February to April, but on 
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February 18th, four days after the deed was executed, a creditor 1884. 
who had not assented to it presented a petition in bankruptcy j^^ 
agaiast JRiddeoiigh, the execution of the deed being the act of ^^^!^' 
bankruptcy on which the petition was founded. Yajjokax. 

The debtor was afterwards adjudicated bankrupt, and the 
official receiver, Mr. Dibb, became trustee in the bankruptcy, and 
he thereupon called upon Vaughan to account to him. On his 
application the County Court judge made an order directing the 
whole of the admitted receipts, amounting to 293/. 1«. Qd,^ to be 
paid over. 

From this order Vaughan now appealed. 

BighaMj Q,C. {C. A. Bussellvdth him) : 

The contention of the official receiver is that the receipt side only 
of the account must be looked to, and no allowance whatever ought 
to be made for payments. The admitted receipts were 293/. Is. 6d., 
and the whole of this the County Court judge ordered to be paid 
over. But the account shows on the other side that the trustee has 
expended more than this in paying wages, &c., and in purchasing 
goods, such as flour, &o., necessary to carry on the business. 
Surely the trustee is not entitled to the price received for the 
loaves made with the flour bought on Mr. Vaughan^ s credit. The 
effect of the order appealed against is that the trustee has to pay 
over to the official receiver the whole of the 293/., and to deliver 
to him all the property of the bankrupt which is in his possession, 
thus leaving him to pay out of his own pocket all the expenses 
which he has incurred, including the cost of the flour which has 
been used in making the bread which he has sold and accoimted 
for. The injustice is manifest. Whether Vaughan is entitled, 
however, to deduct proper expenses in carrying on the business, 
I feel there is a difficulty. It will be said that he was a mere 
volunteer and acted at his own peril. There is no suggestion that 
Vaughan was guilty of improper conduct. Is it right that he 
should pay for what he did at the instigation of the bankrupt in 
whose shoes the trustee now stands ? I submit that he should be 
allowed proper costs. I submit, at all events, that the County 

s2 
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1884. 
In be 

KiDDEOUOH, 
Ex PABTB 

Vatjghan. 



Court judge was wrong in ordering that all the money should be. 
paid over. 

Sir Farrer Herschellj Solicitor-General {Pankhurst with him), for 
the official receiver : 

I wish to point out first the position of Vaughan. He was 
simply dealing with the property of the bankrupt with full notice 
of the act of bankruptcy. He is certainly not entitled to any 
consideration. The deed was an attempt to defeat the operation of 
the bankruptcy law and the trustee. I submit that, if by mixing 
his own money with the property of the trustee Vaughan has run 
the risk of loss, it is his own fault. No proper accoimts have been 
rendered, all the money is mixed up, and it is only now contended 
that certain goods have been bought by Vaughan^s money and on 
his credit, and were never the property of the debtor at all. On 
one side of the account rendered is a long list of " receipts" and on 
the other side " payments" : that is all. I say that Mr. Vaughan 
must pay to us all receipts in respect of the bankrupt's property, 
and is not entitled to charge us anything. 

[Stephen, J. : You must say whether you adopt him as your 
agent, or whether you hold him as a trespasser. In the latter 
case you can only claim from him any property of the bankrupt 
which remains in his possession unconverted, and the value, at the 
time when he took possession, of any property which he has taken 
possession of and has converted.] 

I say that he took possession of the shop as a wrongdoer, and I 
say that he must account to us for all that then came into his pos- 
session. I submit, also, that the inquiry, if one is ordered, should 
be at the expense of Mr. Vaughan, 

[Cave, J. : It would be a very dangerous thing to direct any 
inquiry at the expense of a particular individual beforehand.] 



Judgment. 



Stephen, J. : 

There will be an order discharging the order of the County 
Court so far as it ordered the payment of the 293/., and directing 
an inquiry as to the property of the debtor which has been taken 
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possession of and converted by Mr. Vaughan. All costs will be 1884. 
reserved. iT^; 

KiDDEOnOH, 
Ex PABTB 

Cave, J., concurred. Vatjqhaw. 

Solicitors : Pritchard^ Engelfield 8f Co,, agents for Boote Sf Edgar, 

Manchester, for the appellant. 
The Official Receiver in Bankruptcy, 



In re CAMPBELL, Ex parte WOLVEEHAMPTON AND divisional 

COURT. 

STAFFOEDSHIRE BANKING COMPANY. -^^^ 

Stephen, J., 
Bankruptcy Act ^ 1883, Section 43 — Illegal Consideration — Payment of Money Cave, J. 
belonging to the Bankrupt to procure Withdrawal of Criminal Prosecution 1884. 

against him — Bight of Trustee in the Bankruptcy to recover, November 12 

Where money belonging to a debtor was paid to procure the with- 
drawal of a criminal prosecution against him, and the debtor was 
subsequently adjudged bankrupt under a petition founded on an act of 
bankruptcy of which the party to whom the money was paid at the time 
of receiving it had notice : 

Held: That the consideration for which the money was paid was 
illegal ; and that the trustee in the bankruptcy was entitled to recover it. 



T 



HIS was an appeal against an order of the County Court judge 
of Staffordshire declaring that two sums, amountiiig together to 
106/. 145., constituted part of the estate of the bankrupt; and 
further ordering that the Wolverhampton and Staffordshire Bank- 
ing Company should forthwith pay the said sums over to the 
ojEcial receiver of the said County Court. 

From the facts it appeared that on December 15th, 1883, the 
debtor David Campbell had certain communications with the said 
banking company with regard to the cashing of ceiiain cheques. 
This the bank declined to do without cover, but an agreement was 
finally come to by which, in consideration of the cheques being 
cashed, Campbell promised to pay 10/. within two days and to 
obtain security. Campbell failed to carry out this . engagement, 
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1884. however, and subsequently filed his petition in liquidation, thereby 

I^B committing an act of bankruptcy, upon which the banking com- 

^^ir^' pany issued a summons against him imder section 13 of the 

WoLVKE- Debtors' Act, 1869, for obtaining credit under false pretences. 

Tf AlffP Tf>Tff AND 

Stapfoed- On January 10th, 1884, after the issue of the summons, a Mr. 
^^mfSt. JTww^^r called at the bank, and after some conversation it was 
arranged that if the permission of the stipendiary could be obtained 
the company should withdraw from the prosecution, and Hunter 
thereupon signed an undertaking to pay them the money. The 
proceedings against Campbell were accordingly withdrawn, and the 
money handed over by Hunter to the banking company. 

The liquidation proceedings subsequently fell through. A peti- 
tion under the Bankruptcy Act, 1883, was presented against Camp^ 
bell founded upon the previous act of bankruptcy of which the 
bank had notice, and the official receiver entered into possession of 
his estate as trustee. 

It was then discovered that the money which Hunter had paid 
to the bank had been previously handed to him by the bankrupt's 
wife, she having, with the bankrupt's knowledge, taken it for the 
purpose of paying the bank out of a bag of money belonging to 
the bankrupt, and upon this the learned County Court judge held 
that the official receiver as trustee was entitled to recover it, and 
made the order accordingly. 

From this order the banking company now appealed. 

E. Cooper Willis^ Q,C. {Plumptre with him), for the banking 
company : 

Hunter said when he came to the bank that he was not the agent 
of the bankrupt. In a case of this kind, also, there is a great 
difference between money and goods. 

[Cave, J. : If money is earmarked it can be followed as well as 
a book or a piece of furniture.] 

The bank had a right to receive from Hunter money which he 
purported to give them as his own money. The bank manager 
believed that Hunter was paying the money out of his own pocket* 

[Cave, J. : Hunter had no title whatever to the money.] 
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He gave a written undertaking to the bank to pay. 1884. 

[Stephen, J. : The whole affair appears fraudulent throughout, c^^^^ 
It looks very like a fraud upon the creditors.! Ex paetb 

HAKFTONAKD 

Several affidavits wei*e here read ^ from tvhich it appeared that^ at the Stappobd- 
interview with the manager of the hanky Hunter said " Mrs. Campbell moi Compakt. 
is a favourite niece j and I do not wish her to he trouhled. If you can 
withdraw the case I will find the money. ^^ 

[Cave, J. : There is consideration. That consideration is the 
stifling proceedings for misdemeanor. Have you any authority by 
which you can show that an agreement to put a stop to public 
proceedings is a good consideration for the payment of money ?] 

WinsloWy Q.C. {J. Linklater with him), for the official receiver, 
were not called on. 

Stephen, J. : 

The view I take is, that as between Hunter and the bank there Judgment, 
was no good consideration because it was a corrupt contract. In 
argument it has been put more delicately. I think that Hunter 
gave the bank no better title than he got. He got no title. He 
was substantially CamphelVs agent. Then there is another thing. 
It is quite obvious the intention was to cheat the creditors of Camp^ 
hell — to divert 106/. from the creditors. I do think that Hunter 
was committing an offence against the bankruptcy laws. Hunter 
got ho title : he gave none to the bank, and the bank must refund 
the money. 

Gave, J. : 

I am of the same opinion. A prosecution had been instituted 
against the bankrupt on good or bad grounds. I assimie in favour 
of the bank the ground was an honest one. Then Hunter comes 
upon the scene and an arrangement is arrived at by which he is to 
pay the money if the bank will withdraw. That was an illegal 
contract, utterly illegal. It was interfering with the course of 
justice. There was no consideration for the promise of Hunter to 
pay the money. But then it appears that the money paid was not 
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1884. Hunter^s money at all. It was the money of the trustee ; it had 

j^^ ceased to be CampbelVs because he had committed an act of bant- 

^MPBELL, ruptcy. There are some cases when money even when earmarked 

WoLVEE- cannot be recovered — when it has passed in ordinary business as 

Stapfoed- current coin. But in this case Hunter^ by merely paying over to 

waa)ittiOT. *^® bank, has given no title to the bank ; there was an invalid 

consideration. The only reason why Hunter could not recover it 

was because he was in pari delicto. I am entirely of opinion that 

the County Court judge was right in ordering the money to be 

paid to the trustee. 

Appeal dismissed with costs. 

Solicitors : Ullithomej Currey 8f Villiers, for the appellant. 
ClarkCy Woodcock Sf Rylandy for the trustee. 



PRACTICE. 

DIVISIONAL In re TATLOE, Ex parte THE BOAED OP TEADE. 

COURT. 

?^!??^T Bankruptcy Act, 1883, Section 18— -Bankruptcy Rules, 1883, Rules 163 and 

Cave J. ' ^^^ — Composition — Business carried on by the Official Receiver— Expenses 

jgg^ a First Charge on the Assets, 

November 20. Held : That where, before a composition is approved by the Court, the 

business of the debtor is carried on by the official receiver, who makes 
payments out of his own pocket, and incurs personal liability for the 
purpose of carrying on such business, the proper order for the Court to 
make on approving the composition is, that the official receiver shall 
forthwith deliver up possession of the debtor's estate to the trustee under 
the composition, and that such trustee shall pay to the official receiver 
what may be found due to him out of the first assets which come into 
his hands. 



T 



HIS was an appeal on behalf of the official receiver against an 
order of the learned judge of the Leeds County Court. 
In July last a bankruptcy petition was presented by a creditor 



OF 
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against thd debtor Taylor^ and on August 6th a receiving order 1884. 
was made against him. InebTatlob, 

On August 20th the first meeting of creditors was held, when a r^^^^ 
composition of 12s. 6^?. in the pound was offered. This composition Tsadb. 
was duly confirmed at a subsequent second meeting of the creditors, 
and on September 23rd was approved by the Court. 

The composition resolutions provided that the costs of the 
petitioning creditor and all other costs, charges and expenses of 
and incidental to the proceedinga should be paid in full on the 
approval of the Court being given, and that until full payment of 
the composition the property should be vested in a trustee for the 
creditors. 

On the approval of the composition the trustee applied to the 
official receiver to deliver over to him the property of the debtor ; 
but the official receiver declined to do this unless he was first paid 
a sum amounting to 131/. 2s. 6^?., which he had expended out of 
his own pocket in the purchase of goods for the purpose of carrying 
on the business of the debtor, between the date of the receiving 
order and the approval of the composition by the Court. 

Subsequently, however, before the hearing- of the motion made 
by the trustee to County Court the official receiver offered to hand 
over the property on the trustee undertaking to pay out of the first 
assets which came into his hands the money due to him, but this 
offer was declined. 

At the hearing the County Court judge made an order directing 
the official receiver forthwith to deliver up the debtor's property to 
the trustee, the trustee undertaking to pay or indemnify the official 
receiver out of the assets in due order of priority what might be 
found due to him for goods purchased for the carrying on of the 
debtor's business, and paid for by the official receiver, or for which 
he was personally liable. 

From this order the official receiver now appealed, and asked 
that he should be entitled to retain possession of the property until 
he was reimbursed the amount due to him for the goods which he 
had purchased ; or security was given by the trustee for the re- 
imbursement thereof : or, in the alternative, that the trustee might 
be ordered forthwith to reimburse the official receiver. 
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1884. Sir Farrer fferschell, Solicitor-General {Muir Macienzie with 

InsbTaylob, him), for the oflBoial receiver : 

ThbBoabdof In order to carry on the business the official receiver was 
^*^^* compelled to make these payments. I ought, perhaps, to read the 
rules relating to this subject, but I do not think they affect the 
present decision. Eule 163 of the Bankruptcy Rules, 1883, 
provides that " where a composition or scheme is sanctioned the 
official receiver shall forthwith put the debtor (or, as the case may 
be, the trustee under the composition or scheme) into possession of 
the debtor's property. The Court shall also rescind the receiving 
order." And by Rule 249, " (1) Where a composition or scheme 
is sanctioned by the Court, the official receiver shall account to the 
debtor, or, as the case may be, to the trustee imder the composition 
or scheme. (3) If the debtor, or, as the case may be, the trustee, 
is dissatisfied with the account or any part thereof, he may report 
the matter to the Board of Trade, who shall take such action (if 
any) thereon as it may deem expedient." By these rules the 
official receiver is directed to deliver up possession and to account 
to the trustee. He was^ always ready to do this. But under the 
circumstances of the case before doing so he was surely entitled to 
take such steps as would avoid any risk of his being out of pocket. 
He had ordered the goods and was responsible for them. Before 
delivering up possession of them he was, at any rate, entitled to be 
indemnified. 



Herbert Reed ioi the trustee : 

As a matter of fact when the composition was sanctioned the 
official receiver refused to deliver any goods until the trustee 
personally gave him a cheque for the goods which had been 
bought by him. The trustee is perfectly willing to pay as soon as 
he has assets in his hands, but at present he has none. 

[Cave, J. : These expenses were incurred with the full knowledge 
of the debtor and of the trustee.] 

The trustee was not appointed then. There is more in the case 
than appears at first sight. It involves an important question of 
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principle. It seems to liave been the practice of official receivers 1884. 
all over the country to demand personal payment by the trustee as ineeTatlob, 

a condition precedent to handing over the estate. Tct^o^^of 

Trade. 
[-4 letter was here produced hy the Solicitor'General to show that 

the official receiver had offered to he satisfied with an under- 

taking that his expenses should be a first charge upon the 

assets,"] 

I would call attention to the position of the trustee and the official 
receiver. The official receiver is in no better a position than a 
receiver appointed by the Court. In Ex parte Izardy In re Bushell 
(L. E., 23 Ch. D. 75 ; 52 L. J., Ch. 678 ; 48 L. T. 751), ii was 
held that " Under Eule 5 of the Bankruptcy Eules, 1871, the 
charges of a receiver and manager of a business for disbursements 
out of pocket {e, ^., travelling expenses and salaries of assistants) 
are liable to taxation. A receiver and manager of a business who 
desires to' advance money of his own for the purposes of the 
business may, before doing so, apply to the Court for its authority, 
and the Court will, as a general rule, allow him interest at 5 per 
cent, on the amount which it authorizes him to advance, and will 
give him a charge on the debtor's assets for the advance and the 
interest. If the receiver and manager advances money without 
such previous authority, he is entitled to an indemnity out of the 
assets, but he cannot obtain a personal order against the trustee 
for payment." The official receiver, therefore, has no claim to 
immediate payment, but only to an indemnity out of the assets. 
The position of the official receiver also, and his duties as to the 
debtor's estate, are fully defined in section 70 of the Bankruptcy 
Act, 1883. He has no right to burden the estate without the 
permission of the creditors or of the Board of Trade. 

Mathew, J. : 

I am of opinion that the order of the County Court judge in Judgment, 
this case was wrong, and that it must be varied by striking out the 
Tindertaking and the words "due order of priority," and sub- 
stituting a direction that the trustee shall, out of the first assets 
which come into his hands, pay to the official received whatever 
may be found due to him for the goods supplied for the carrying 
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1884. on of tho business. It has been argued on behalf of the trustee 
Ih bbtItlob ^^^^ ^^® original order would have given to the official receiver all 
T ^^^^''^ that he now claims, and this, doubtless, was the original intention 
Tbadb. of the creditors. But the trustee took a different view of the 
circumstances. In that view he was entirely wrong, and the 
persistency with which he adhered to it is now excused on the 
ground the question in dispute was one of principle. Now I have 
found in my experience that in the majority of cases involving 
deep principle, the question of principle in reality turns out to be 
a question of temper or it may be a question of costs. It is true 
the official receiver appears in the first instance to have taken up a 
different position from that which has been taken for him here 
to-day. He apparently did demand an imdertaking from the 
trustee as a condition precedent to handing over the property. 
But in the letter of October 24th he gave up that position and 
intimated that he would be willing to accept and would be satisfied 
with a first charge upon the assets. That offer was not accepted, 
and the matter was brought before the Court. With all due 
respect to the order of the learned County Court judge, we are of 
opinion that it was not expressed in the clearest terms, and that it 
should be varied as I have said. The position of the official 
receiver was very similar to that of a receiver in the Court of 
Chancery, and it is clear that under such circumstances as these 
such a receiver would be entitled to be paid out of the first assets 
which came to hand. "With regard to the question of costs, we are 
of opinion that the case ought never to have come into the Court 
below, and certainly ought not to have come into this Court. The 
trustee, being in the wrong, must, therefore, pay all costs. 

Cave, J. : 
I am entirely of the same opinion. 

Order varied accordingly. 

An application made by Herbert Reed for leave to appeal was 
refused by the Court. 

November 21s^. 

On this day Herbert Reed renewed his application for leave to 
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appeal in the Court of Appeal before Lords Justices Baggallay, 1884. 
BowEN and Fry, when that Court ordered the application to stand IkebtTtlob, 
over untU they had had an opportunity of consulting the judges "t^bJI^^o, 
before whom the case was heard. Tbadb. 

November ZQth, 

Baggallay, L. J., said : — 

We have consulted the judges of the Divisional Court in this 
case, and have ascertained from them that it was not their intention 
to decide any question of principle but that their decision was 
simply foimded on the particular facts of the case. Leave to appeal 
must therefore be refused. 

BowEN, L. J., and Pry, L. J., concurred. 

Leave to appeal refused. 

Solicitors: The Solicitor to the Board of Trade for the official 

receiver. 
A. Scott Latvson for the trustee. 



PRACTICE. 

In re EHODES, Ex parte HETWOETH. ^92?^a?^ 

Banhruptcy Ad, 1883, Section 7, Suh-section {^)—Act of Bankruptcy— Failure g^^ 

to comply with a Bankruptcy Notice to pay Judgment Debt — Appeal pending L. J, ' 

from Judgment — Discretion of Registrar, Bowbn, L. J., 

Fby, L. J. 

Held: Thatwliere a bankruptcy petition is presented by a creditor 1884. 

founded on an act of bankruptcy committed by the failure of the debtor «. """t^ „. 

to comply with the terms of a bankruptcy notice to pay a judgment 

debt, and an appeal is pending from such judgment, it is a matter of 

discretion for the Eegistrar whether he will make a receiving order, or 

stay the proceedings, and the Court of Appeal will not interfere unless 

such exercise of discretion is clearly wrong. 



T 



HIS was an appeal from an order of Mr. Eegistrar ffazlitt, by 
which he refused to make a receiving order against Christopher 
Herman Rhodes. 
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18S4. The order appealed against was in the following tenns : — 

IvBB^nnna, ^' In the matter of a Bankruptcy Petition filed the 15th day of 
Octoher, 1884. Upon the hearing of this petition .... and upon 
hearing counsel .... and it appearing that an appeal brought 
by the said debtor is now pending in relation to the judgment on 
which the bankruptcy notice herein is founded, it is ordered that 
the further hearing of this petition be adjourned generally, with 
liberty to apply." 

The affidavit of the petitioning creditor, Eli Heyworthy as to the 
debt stated ^' that the said Christopher Herman Rhodes was, on and 
before the filing of the said petition, and still is, justly and truly 
indebted unto me in the sum of 138/. 3«. Ad,y being as to part 
thereof, viz. 104/. 6«., the amount due on a final judgment obtained 
by me against the said Christopher Herman Rhodes in the High 
Court of Justice, dated July 8th, 1884, whereon execution has not 
been stayed. And as to 33/. 17s. 4c/., the remainder thereof, being 
the amount of taxed costs of, and occasioned by, an application for 
a rule of the High Court of Justice, Queen's Bench Division, and 
dated July 8th, 1884, ordering a writ of prohibition to issue, directed 
to the Lord Mayor of London and the said Christopher Herman 
RhodeSy to prohibit them from further proceeding in a certain 
action in the Mayor's Court." 

The facts were shortly as follows :^ 

On April 7th, 1883, the said Christopher Hennan Rhodes obtained 
a verdict for 96/. damages against the said Eli Heyworth and one 
J. Hawkins in an action for wrongful dismissal brought by him in 
the Lord Mayor's Court. 

The said Eli Heyworth thereupon commenced proceedings in 
prohibition on the ground that the alleged cause of action had not 
arisen wholly or in part within the jurisdiction of the Lord Mayor's 
Court, and an action of prohibition having been tried in the Hk'gh 
Court of Justice before Mr. Justice Hawkins and a jury, and the 
jury having found certain issues of fact in favour of Mr. Hey worthy 
the learned Judge, on July 8th, delivered a written judgment to 
the effect that the cause of action upon which the said Christopher 
Herman Rhodes had sought to recover in the Mayor's Court had 
not arisen within its jurisdiction, and he directed that judgment 
in such action should be entered for Mr. Heytcorth with costs, and 
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further ordered that the sum of 96/., which had been paid into 1884. 
Court during the proceedings in prohibition, should be paid out to Iheb Rhodes, 

•I • Ex PABTB 

^"™' ^ HwnroBTH. 

In pursuance of this verdict and judgment a formal judgment 

was entered on July 8th, 1884, and the costs taxed thereunder 

amounted to 104/. 6s. 

The Judge and jury having found the issues in the action in 
favour of Mr. Heyworthy Mr. Justice Hawkins, sitting by consent 
as a Divisional Court, directed a writ of prohibition to issue pro- 
hibiting further proceedings in the action in the Mayor's Court, 
and also directed the said Christopher Herman Rhodes to pay the 
costs of the application therefor, which were afterwards taxed at 
33/. 175. 4rf. 

The above-mentioned sums not having been paid, a bankruptcy 
notice was served upon the debtor, upon which the petition was 
founded, but an appeal having been lodged on behalf of the debtor 
in relation to the judgment, the Eegistrar refused to make a 
receiving order and made an order in the terms above set out. 

From this refusal the petitioning creditor now appealed. 

Rollandy for the petitioning creditor : 

The Eegistrar ought to have made the receiving order ; or, at 
any rate, if he adjourned the hearing, he ought to have required 
security to be given for the debt. 

Mirams, for Rhodes, was not called on. 

Baggallay, L. J. : 

It was always the recognised practice under the Bankruptcy Act judgment, 
of 1869, and I see no reason why it should not be under the Act of 
1883, that where a petitioning creditor's debt is a judgment debt, 
if an appeal is pending, it is a matter of discretion for the Regis- 
trar whether he will make a receiving order or stay the proceedings. 
In this case the petitioning creditor's debt is an amoimt payable to 
Met/worth by reason of proceedings in prohibition. Against that 
order in prohibition an appeal is pending, and the possible effect 
of that appeal may be that there may turn out to be no petitioning 
creditor's debt at all. Assuming it to be a good petitioner's debt, 
it may be got rid of. In my opinion the Registrar exercised a 
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1884. very wise diBcretion. The order of the Begistrar was " that the 
Iir BE Rhodes, further hearing of this petition be adjourned generally, with liberty 
atrwoECT ^ apply." I am clearly of opinion that such an order was right. 

BowEN, L. J. : 

I am of the same opinion. If the appellant is right in his view, 
I am not at all satisfied that a person who has obtained an order 
after a trial in prohibition becomes a creditor who has obtained 
a final judgment imder the Act. I do not now express a definite 
opinion upon this point. It is open to argument, but the doubt 
arises in my mind. In the present case, however, the order of 
Mr. Justice Hawkins is under appeal. Sub-section (4) of section 7 
of the Bankruptcy Act, 1883, provides that "when the act of 
bankruptcy relied on is non-compliance with a bankruptcy notice, 
to pay, secure or compoimd for a judgment debt, the Court may, 
if it thinks fit, stay or dismiss the petition on the ground that an 
appeal is pending from the judgment." The Court has ample dis- 
cretion, and it is impossible for us to interfere imless we are quite 
sure the Registrar is wrong. 

Fry, L. J. : 
I am entirely of the same opinion. 

Solicitors : Shaw Sf Tremellen for the appellant. 
Walker^ Son Sf Meld for the debtor. 
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He. Jubtxob 
Cave. 

1884. 
November 24. 



T 



In be G. & A. MAHLEE, Ex parte HONTaAR. 
In re G. & A. MAHLEE, Ex parte CHAEBIN. 

The Court does not sit to assist the official receiver or the trustee in 
simple matters relating to the management of the estate, but it sits for a 
judicial purpose ; and where there is no question of law arising, there 
is no justification for coming to the Court. 

The official receiver must be prepared to undertake the proper respon- 
sibility of his position, and he has no right in a simple case to come to 
the Court merely for information. 



HESE cases arose out of the same bankruptcy, and were of 
the same nature. 

In each case the application was that the official receiver, or the 
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special managet appointed in the bankruptcy of O, 8f A. MahUvj 1884. 
might be Ordered forthwith to deliver up to the applicants certain In be G. & A. 
pieces of silks and velvets and other goods, &c., which were or expabtb 
might be on the premises of the bankrupts, or in the possession of t^^q^\ 
the oflScial receiver ; and that the costs of the application be paid Mahlee, 
out of the estate. Okabbik, 

The debtors, G. <§r A. Mahkry carried on business at 3 and 4^ 
Milk Street, E.G., as agents for a number of manufacturers on the 
continent, and in that capacity the silk and other goods now 
sought to be recovered had come into their hands. 

On or about November 6th they absconded, and a receiving 
order had since been made against them. 

Herbert Reed for the applicants. 

The applicants entrusted the debtors with goods manufactured 
by them as their agents. It was the duty of the debtors to find 
purchasers for such goods. The goods so entrusted to the debtors 
were invoiced by the consignors to themselves at 3 and 4, Milk 
Street, and the invoices of the goods to the purchaser bore the 
name of the consignor. All payments for such goods were made 
by cheque drawn by the customer in favour of the consignor, and 
it was the duty of the debtors to forward such cheques to any 
consignor on the day on which they received them. The goodri^ 
of each person entrusted to the debtors in this way were kept 
separate and distinct. Each principal had a separate set of books. 
Every step in the transactions was distinct, and the goods are 
separately marked. Application has been made for the delivery 
up of the goods to which the consignors are, under the circum- 
stances, justly entitled, but such delivery was refused on the 
ground that the ojfficial receiver and the special manager who has 
been appointed desired to ask the opinion of the Court. 

Macdonnel for the official receiver. 

The official receiver will submit to any ordef of the Court. The 
reasons which induced the official receiver not to give up the goods 
when application was made to him are intelligible. The goods 
are very valuable, and when the application was made no state- 
ment of affairs had been given. The official receiver did not know 

M.B. T 
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1884. what claim thd creditors might have to the goods. He is now 
IkregTa A. williiig that they Bhould be given up. The only question is that 

Mahlee, q£ t^ 

Ex PAETB wow»« 

HONTGAB. 

Iir BE G. & A. 
Mahleb, Herbert Reed : 

EXPABTB 

CHABBnr. I only ask for costs out of the estate. We have been put to 
the expense of coming here. The applicants have a legal right to 
these goods. 

[Cave, J. : Of course the oificial receiver must have a certain 
time to acquaint himself with the facts.] 

The official receiver said he wished to take the opinion of the 
Court. 



Jadgment. 



Cave, J. : 

I am of opinion that there might be good reason for the official 
receiver asking for a short delay to acquaint himself with the facts, 
but I cannot see any reason for bringing the matter to the Court. 
There was nothing to bring before the Court. I altogether refuse 
to accede to the proposition that the official receiver should tell the 
other side that it is necessary to come to the Court in cases where 
there is no difficulty. The only difficulty here was that the 
official receiver wanted more time. I altogether object to the 
Court being called upon to decide nothing at all. Clearly the 
applicants are entitled to have costs out of the estate ; my only 
doubt is whether the official receiver ought to have his. The 
official receiver must be prepared to undertake the proper respon- 
sibility of his position. He has no right in a simple case to come 
to the Court merely for information. I will make an order, 
however, for costs out of the estate. 

« 

Solicitors : Phelps 8f Co. for the applicants. 

W. W. AMridge for the official receiver. 
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In re PAEKEE and PARKEE, Ex parte TUEQTJAND. ^Bj^osb 

Mb. JusnoB 
Cave. 

Bankruptcy Act, 1883, Section 55, Sub-section (6) — Disclaimer — Landlord — i884. 

Vesting Order, ^-v^ 

November 24. 

Qucere : Whether the words of sub-section 6 of section 55 of the Bankruptcy 

Act, 1883, are intended to apply to a landlord. 



T: 



HIS was an application on behalf of the trustee in the bank- 
ruptcy of Messrs. Parker 8f Parker^ the well-known solicitors of 
Bedford Eow, for leave to disclaim all the right and interest in 
the lease of certain property known as Fisher's Hotel, Bond Street, 
under section 55 of the Bankruptcy Act, 1883. 

Messrs. Parker 8f Parker were originally the mortgagees of the 
above-mentioned premises, and in 1879 they deposited the deeds 
with their bankers, Messrs. Coiitts 8f Co.y as security for an advance 
then made. 

In July, 1881, they obtained a sublease of the premises from the 
Baron d^ Almeida^ the superior landlord, and subsequently, on 
September 15th, 1882, they entered into an agreement with one 
Imperiali to let the premises to him for a term of years with the 
option of purchasing the fee, to which agreement the Baron 
d^ Almeida was a party. 

In August last the case was before the Court, and an extension 
of time was then given to the trustee in which to exercise his 
option of disclaimer. 

The trustee now asked leave to disclaim the property. 

E. Cooper Willis y Q,C. {J. Linklater with him), for the trustee, 
read several affidavits in support of the application. 

R. V. Williams for Mr. Imperiali : 

I ask that if leave to disclaim is granted, it may be granted 
without prejudice to the right of Mr. Imperiali to prove for any 
injury which may be caused to him by the disclaimer. 

t2 
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1884. F. C. Willis for Baron d'Almeida : 

In bb Pabkeh I appear for the superior landlord, Baron cT Almeida, and I am 
Ex PABTB inBtructed to apply, in the event of leave to disclaim being given, 
TuBQTjAKD* £^j, j^ order vesting the property in Baron d^ Almeida, under sub- 
section (6) of section 66. Sub-section (6) provides that "The 
Court may, on application by any person either claiming any 
interest in any disclaimed property, or under any liability not dis- 
charged by this Act in respect of any disclaimed property, and on 
hearing such persons as it thinks fit, make an order for the vesting 
of the property in or delivery thereof to any person entitled thereto, 
or to whom it may seem just that the same should be delivered by 
way of compensation for such liability as aforesaid, or a trustee for 
him, and on such terms as the Court thinks just ; and on any such 
vesting order being made, the property comprised therein shall vest 
accordingly in the person therein named in that behalf without 
any conveyance or assignment for the purpose. 

" Provided always, that where the property disclaimed is of a 
leasehold nature, the Court shall not make a vesting order in 
favour of any person claiming under the bankrupt, whether as 
under-lessee or as mortgagee by demise, -except upon the terms of 
making such person subject to the same liabilities and obligations 
as the bankrupt was subject to under the lease in respect of the 
property at the date when the bankruptcy petition was filed, and 
any mortgagee or under-lessee declining to accept a vesting order 
upon such terms shall be excluded from all interest in, and security 
upon the property, and if there shall be no person claiming under 
the bankrupt who is willing to accept an order upon such terms, 
the Court shall have power to vest the bankrupt's estate and interest 
in the property in any person liable either personally or in a 
representative character, and either alone or jointly with the 
bankrupt to perform the lessee's covenants in such lease, freed 
and discharged from all estates, incumbrances, and interests created 
therein by the bankrupt." In this case, unless a vesting order is 
made in favour of Baron d^ Almeida persons claiming as mortgagees 
may put the superior landlord to much inconvenience. 

[Cave, J. : Does the sub-section apply to the landlord? The 
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proper course seems to be to make such an order as, -without being 1884. 
a vesting order, would exclude them.] lu ebJpIekeb 

&PABKEB, 

I care not which course is taken by your Lordship. The words ^ ^^^ 
of the sub-section, however, are — "by anj/ person." The latter 
part of sub-section (6) deals with persons claiming under the bank- 
rupt, and that would seem to imply that in the first part /some 
one else was intended. Assuming that your Lordship thinks the 
mortgagees should be excluded, I submit that the simplest course 
is to give the landlord a vesting order. The mortgagees have 
been served with notice. There is no great difference between 
an order barring them and an order vesting the property in the 
landlord. 

Cave, J. : 

I do not think this is a case in which a vesting order should be Judgment, 
made. I am not sure that the words " any person claiming any 
interest in any disclaimed property " apply to a landlord. This is 
a lease. What is disclaimed is a term of years. That the landlord 
has no interest in. The Act says, " in any disclaimed property." 
It does not say any property to which the disclaimer may relate. 
I think the proper course will be to exclude the mortgagees from 
all interest in and security upon the property imless they shall 
themselves within a week declare their option to take a vesting 
order under sub-section (6). The order will be : Leave to the 
trustee to disclaim. Mr. Imperiali and the landlord being at 
liberty to prove for any damage done to them by the disclaimer,, 
with costs out of the estate. I feel compelled to remark, however, 
for the second time, that the Court does not sit to assist the official 
receiver or the trustee in the management of the estate, and they 
ought not to come here for that purpose. The Court sits for a 
judicial purpose. When there is no legal question between the 
parties, there is no justification for coming to the Court. 

Solicitors : Linklaters 8f Co. for the trustee. 

Reyroux^ Phillips 8f Co. for Mr. Imperiali. 
JT. Montagu for Baron d' Almeida. 
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Befobb 

IklB. JUBTIOB 

Catb. 

1884. 



PRACTICE. 

In re GILLESPIE & CO., Ex parte MOEEISON 

& AITCHESON. 



December 1. Bankruptcy Rule$, 1883, Rule 173 and Mule 174 — Rejection of Proof ^Appeal. 

Held : That where the trustee rejects a proof tendered by a creditor, 
and from such rejection an appeal is brought^ it is not sufficient to apply 
to the Court within the twenty-one days limited by Eule 174 of the 
Bankruptcy Eulos, 1883, to fix a day and time for the hearing of the 
appeal, but notice of motion in the usual way must be served on the 
trustee within the twenty-one days. 



T 



HIS was an appeal from the rejection of a proof by J. Young, 
the trustee in the bankruptcj of Messrs. Gillespie 8f Co. 

F. C. Willis in support : 

My first point is this. The proof which has been rejected was 
made on May 24th, 1884, and was filed on the 26th of that month. 
Eule 173 of the Bankruptcy Eules, 1883, provides that, " subject 
to the power of the Court to extend the time, the trustee, within 
fourteen days after receiving a proof, shall, in writing, either 
admit or reject it wholly or in part, or require further evidence in 
support of it." That was not done. 

Yate-Lee for the trustee : 

If my friend takes a technical objection, then I take a technical 
objection also, and object to his being heard at all. On September 
30th, 1884, the trustee rejected the proof. Eule 174 provides 
that, " subject to the power of the Court to extend the time, no 
application to reverse or vary the decision of an official receiver or 
trustee in rejecting a proof, shall be entertained after the expiration 
of twenty-one days from the date of the decision complained of." 
That was not done ; and if Mr. Willis claims under Eule 173, so 
I claim under Eule 174. 
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F. C. WUlis : 1884. 

Tour Lordship will see on the file the date of our application to !» »= C^il- 

- ^ , , LE8PIB & Co., 

the Court to fix a day and time for the hearing of our appeal. Ex pabtb 
That date is October 20th. Eule 174 says, " No application to at^mok. 
reverse .... shall be entertained, &c." On October 20th all 
that it is necessary to do was done. It is the Court that we have 
to deal with. 

[Cave, J. : Tou must bring yourself within the Act. You 
must give notice of motion within the twenty-one days.] 

Does your Lordship say that in case it happens that notice dis- 
puting or rejecting a debt is received, and an application is made 
to the Court to fix a day, and the Court does not give a day until 
the twenty-one days have elapsed, the appellant is out of time P 

Cave, J. : 

That is not likely to occur, and when it does occur I will decide 
it. I will now give you an extension to proceed with the case on 
the merits if you like, but not for the sake of making a technical 
objection. 

[The case was then proceeded with on the merits {which were 
unimportant) y and was ultimately ac^'ourned for the production 
of further evidence.) 

Solicitors : DruceSy Son 8f Co, for the creditor. 

Gregg, Meikle 8f Briggs for the trustee. 
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1884. 
December 4. 



DIVISIONAL In re BLENKEOEN, Ex parte BLEASE & BLEASE. 

COURT. ' 

E^OBB Bankruptcy Rules, 1883, Rule 112 and Rule lU— Preliminary Ohfedion— 

ijm^^,J. Appeal out of Time^CosU. 

XHIS was an appeal from an order of the learned judge of the 
Manchester County Court dismissing a bankruptcy petition, 

- C, A, Rmsell for the appellants. 

Smyly for the respondent. 

Smyly : 

I have a preliminary objection. The appeal is out of time. 
The order appealed from was made on October 27th last; the 
appeal was not entered until November 20th. That is twenty-four 
days. 

C, A, Rmsell : 

I cannot dispute the fact. It is a mere matter of arithmetic. 
But if the objection is held fatal, I submit that the appeal may be 
dismissed without costs. The respondent has given no notice to 
the appellants that he intended to raise this preliminary objection. 
In the case of In re Speighty Ex parte Brooke (L. B., 13 Q. B. D. 
42; and see also ante^ at p. 91), it was held, that "when the 
respondent to an appeal intended to take a preliminary objection, 
he should give notice to the appellant at the earliest possible 
moment of his intention so to do, and of the nature of the objec- 
tion, in order that the appellant might know that if he went on 
with his appeal he did so at the peril of costs." 

Mathew, J. : 

The appeal must be dismissed, but without costs. 

Cave, J., concurred. 

Solicitors : Carter 8f Church for the appellants. 

Pritchardy Englefield Sf Co, for the respondent. 
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PRACTICE. 

In re HASTINGS, Ex parte DEAELB. 

Bankrwpicy Ad, 1883, Section 4, Sub-section 1 {g) ; and Sections 5, 6, and 105, 
Sub-section (3) — Bankruptcy Notice — Mere Trustee — Joining Beneficial 
Owner of Debt. 

Held : (1) That under the Bankruptcy Act, 1883, the old rule in bank- 
ruptcy still remains in force, that where a debt is vested in a mere trustee 
for an absolute beneficial owner, who is capable of dealing with the debt 
as he pleases, the trustee cannot alone present a bankruptcy petition 
against the debtor, but the beneficial owner must join in the petition. 
Ex parte Culley, In re Adams (L. E., 9 Ch. Div. 307), confirmed. 

(2) That where by failing to comply with the terms of a bankruptcy 
notice a debtor has committed an act of bankruptcy under section 4,. 
sub-section 1 (g), of the Bankruptcy Act, 1883, any creditor may avail 
himself of such act of bankruptcy for the purpose of presenting a petition, 
and the right to present a petition is not limited to that creditor by 
whom the bankruptcy notice has been served. 



T 



HIS was an appeal from a decision of Mr. Registrar BrougJiam 
dismissing a bankruptcy petition presented by J. G, Dearie against 
the debtor A. O. Hastings^ upon the ground laid down in the case of 
Ex parte CuUey^ In re Adams (L. E., 9 Ch. Div. 307), " that where a 
debt is vested in a mere trustee for an absolute beneficial owner who 
Is capable of dealing with the debt as he pleases, the trustee cannot 
alone sustain a petition for adjudication of bankruptcy against the 
debtor, but the beneficial owner must join in the petition." 

In the year 1883, the sum of 1,200/. belonging to one Ada 
Dearhy a sister of J. G. Dearie^ was advanced through him to 
Messrs. Fulton Sf Carr^ solicitors, for whom he was at that time 
acting as managing clerk. The debt was not repaid, and in 
February, 1884, an assignment was made by Fulton 8f Carr to 
J". G. Dearhy of the debts of the firm to secure the money. Under 
that deed, however, J, G. Dearie received only about 250/., and on 
May 21st, 1884, A. G, Hastings^ the present debtor, who was also 
a solicitor, became guarantor of the sum then due. 

On June 29th, 1884, an action was commenced by J, G, Dearie 



COURT OF 
APPEAL. 

Befobb 
TheLobd 
Chief Jus- 
tice, The 
Mastebof 
THE Bolls 
andLobd 

JusnoB 

LlNDLBY. 

1884. 
December 5. 
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1884. against Hastings for the debt, and on August 4th judgment was 

l^^ signed against him under Order XTV. 

Hastinos, ^ bankruptcy notice was duly served, with the terms of which 

Deablb. the debtor failed to comply, and a petition was accordingly 

presented by J, Q, Dearie against him on August 16th, but in 

consequence of negotiations between the parties for an amicable 

settlement such petition was held over until October. 

On October 20th, however, the petition came on for hearing 
before Mr. Eegistrar Broughanij and was then dismissed by him on 
the ground above stated, that the cestui que trust ought to have 
been joined. 

From this decision J. G. Dearie now appealed, and asked that 
such order might be set aside or varied, or that a receiving order 
might be made. 

Sub-section 1 (g) of section 4 of the Bankruptcy Act, 1883, 
provides that a debtor commits an act of bankruptcy " If a creditor 
has obtained a final judgment against him for any amount, 
and execution thereon not having been stayed, has served on 
him in England, or, by leave of the Court, elsewhere, a bank- 
ruptcy notice under this Act, requiring him to pay the judgment 
debt in accordance with the terms of the judgment, or to secure or 
compound for it to the satisfaction of the creditor or the Court, and 
he does not, within seven days after service of the notice, in case 
the service is effected in England, and in case the service is effected 
elsewhere, then within the time limited in that behalf by the order 
giving leave to effect the service, either comply with the require- 
ments of the notice,, or satisfy the Court that he has a counter- 
claim, set-off, or cross-demand which equals or exceeds the amount 
of the judgment debt, and which he could not set up in the action 
in which the judgment was obtained." 

And by section 5, " Subject to the conditions hereinafter 
specified, if a debtor commits an act of bankruptcy the Court may, 
on a bankruptcy petition being presented either by a creditor or by 
the debtor, make an order, in this Act called a receiving order, for 
the protection of the estate." 

And by section 6, " A creditor shall not be entitled to present 
a bankruptcy petition against a debtor unless" — [then folloic the 
conditions on kJucJi a creditor may present a j^etition']. 



Djbable. 
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E, Clarkey Q.C. {Wallace with him), for the appellant. 18844 

The judgment is conclusive evidence of the petitioning creditor's In bb 
debt. The Court cannot go behind the judgment. No notice by Expaetb 
the debtor of his intention to show cause against the petition under 
Eule 137 was filed. An examination of the terms of sections 4, 
5 and 6 of the Bankruptcy Act, 1883, show clearly that Mr. Dearie 
only could petition, and no one else should be joined. 

[LiNDLEY, L. J. : The old rule was against a trustee taking 
advantage of the act of bankruptcy.] 

Sub-section 1 (g) of section 4 says, if "a creditor^' has obtained 
final judgment. The only creditor who has obtained judgment is 
Mr. Dearie. Then look at the terms of section 5. The application 
for a receiving order by a creditor is, on this act of bankruptcy, 
by the creditor who could take steps imder sub-section 1 (g) of 
section 4. Mr. Dearie is the person to petition. Then in section 6 
"a creditor ^^ shall not be entitled to present a petition unless, &o. 
Who is the creditor ? Clearly Mr. Dearie is the judgment creditor. 
He served the bankruptcy notice, and he alone can take the neces- 
sary steps to present a petition. 

[The Master of the Eolls : On the mere words of the Act 
prima facie you are right. Now is there anything in this new Act 
to alter the old rule of law ?] 

I am bound to find in the Act of 1883 the person who is to take 
advantage of this act of bankruptcy. I submit that I have done 
so in the sections I have quoted. It is a creditor who has obtained 
judgment. In this case that is Mr. Dearie. If Mr. Dearie had 
presented the petition on behalf of himself and Ada Dearie, the 
objection would have been raised that such petition was being 
presented by a person who was not entitled. 

[The Master of the Eolls : The cestui que trust cannot be 
the petitioning creditor. The rule in bankruptcy was that the 
trustee alone could not. What objection is there to both?] 

JEx parte Culleyy In re Adams, is clear in its decision, but under 
a new Act that decision does not apply. 



Dbable. 
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1884. [The Master of the Eolls : Is it inconsistent with the Act 

jjsf BB that the cestui que trust should be joined ?] 

"rwf^™ It is inconsistent; the bankruptcy notice must be by the creditor 
who has obtained judgment. Then, by section 5, that creditor 
must present the petition. 

[The Master of the Eolls : There is this difficulty. Supposing 
the judgment is obtained by the trustee and the judgment debtor 
pays the cestui que trust. Could the trustee go on ?] 

Wallace followed : 

I wish merely to speak as to the question of amendment. I would 
call your Lordships' attention to sub-section (3) of section 105 of 
the Act, which provides that " the Court may at any time amend 
any written process or proceeding under this Act upon such terms, 
if any, as it may think fit to impose." I submit that this is a case 
in which the Court would exercise that power. 

JE. Cooper Willis, Q.C. {E, J, Davis with him), for the respondent. 

[The Lord Chief Justice : As to the first point, Mr. Willis^ 
I think I may say we are with you. Have you anything to say 
on the question of amendment ?] 

J?. Cooper Willis, Q.C: 

No notice has been given that the appellant intended to ask for 
this. It is outside the appeal. If there had simply been a lapse 
in not adding Ada Dearie it might be amended, but Mr. Dearie is 
solely a trustee. 

[The Master of the Eolls : If the petition is amended would 
the position of the debtor be materially altered ?] 

I have good reason to know that Ada Dearie does not wish to be 
added. 

[The Master of the Eolls : Suggest a reason.] 

She is friendly to the debtor, and she has security. Further, 
the petition is more than three months old. The amending would 
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be analogous to making a petition on an act of bankruptcy more 188*. 
than three months old. The Court will not amend after time. i^ bb 

Habtinos, 

_, Ex PABTB 

The Lord Chief Justice (Coleridge) : Deablb. 

On the first point I am of opinion that this appeal must be dis- Judgment, 
missed. I am of opinion that the decision of the Registrar was 
right. The general rule was, and that rule is apparently continued 
by the Bankruptcy Act, 1883, that a mere trustee could not be a 
petitioning creditor without joining the cestui que trust, if the 
latter is capable of dealing with the debt. There was good reason 
for that practice. The trustee might make a man a bankrupt on 
a debt to which the cestui que trust had no real right at all, and 
to which the man as against the cestui que trust had a good 
defence. The Bankruptcy Act of 1869 decided that the non- 
payment of an equitable debt was an act of bankruptcy. Upon 
that state of things, the Judicature Act having been passed in the 
year 1873, it was contended that by the Bankruptcy Act of 1869^ 
and by the Judicature Act, 1873, which ordained the administration 
of law and equity concurrently, the old rule of practice had been 
abrogated. But in the year 1878, in the case of JEx parte Culley^ 
In re AdamSy an express decision was given on the Bankruptcy 
Act, 1869, and the Judicature Act, 1873, by the Court of Appeal^ 
and that Court was clearly of opinion that the old law was to be 
maintained. That was in 1878 ; but the Bankruptcy Act of 1883 
is now passed, and in the present case the trustee of a debt is the 
sole petitioning creditor in these bankruptcy proceedings; the 
cestui que trust, in whose benefit the petition was preseiited, is his 
sister, and it has been suggested that the old rule is now set aside* 
The grounds put forward in support of that argument are that 
amongst a variety of acts of bankruptcy, sub-section (1) (g) of 
section 4 of the Bankruptcy Act, 1883, provides — \hi% Lordship read 
the subsection]. In this case the trustee signed final judgment 
under Order XIV., and the terms of the bankruptcy notice not 
being complied with, an act of bankruptcy was committed. Then 
comes the question, who is to take advantage of it ? The appellant 
says the person who has obtained final judgment. The words of 
sub-section (1) (g) of section 4, " If a creditor has obtained final 
judgment, &c., and has served, &c," and the words of section 5, 
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1884. " on a bankruptcy petition being presented either by a creditor, 
In be &o.," show, it has been urged, that " a creditor " in section 5 means 
Ex PABra' ^^® same creditor who has obtained judgment, and that one only. 
DsABLB. Now, in my opinion, that does not follow. Another creditor, upon 
the act of bankruptcy created, if I may so term it, by the former 
creditor, may present the petition. There is nothing to show that 
it is " the " creditor who has obtained the judgment. Unless some 
words can be found to take away the old practice, the old practice 
must remain, that the cestui que trust must be joined in the 
petition. All the arguments which were urged in 1878 have been 
addressed to us to-day, and I must say they have been addressed 
in vain ; the appeal must therefore be dismissed. Then as to the 
question of amendment. Under sub-section (3) of section 105, 
we have clearly power to allow an amendment, and having the 
power, ought we to exercise it ? I think so, clearly. A slip or 
mistake has been made, and it is now proposed to amend it. By 
doing so we shall not alter the position of any party. Ada Dearie 
will be added, and the petition will go on for her benefit. Then 
the question arises, on what terms P On the whole, I think that 
those who make the mistake must pay for it. A week will be 
given to make the amendment on the consent of Ada Dearie being 
obtained, and the appellants must pay the cost of the appeal and 
the costs of the amendment. 

The Master of the Eolls (Brett) : 

The only question here is whether the petitioning creditor, as 
described in the petition, was a proper one. Before the year 1869 
there was this rule in bankruptcy, and it had become the established 
rule, that a bare trustee could not be the petitioning creditor with- 
out joining the cestui que trust. The reason for the rule 
remained over after the Bankruptcy Act, 1869, and the reason 
remains over after the Bankruptcy Act, 1883, as it did before. 
The new Act has not said one word either to aflSrm or negative 
who shall be the petitioning creditor. There is moreover this 
stronger fact that the new Act was passed after the decision of Ex 
parte Cullepy In re AdamSy and if the legislature wished to alter it, 
it might have done so. The argument has been put forward that 
the creditor in section 5 must be the same creditor as that men- 
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tioned in section 4, sut-section 1 (g). It does not follow. Any 
creditor can petition on the act of bankruptcy. With regard to 
the question of amendment I entirely agree with what the Lord 
Chief Justice has said. 
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LlNDLEY, L. J. : 

The rule has been inflexible for something like the last 100 years 
that the trustee must join the cestui que trust in the petition. The 
reason was the protection of the bankrupt. The point was con- 
sidered and confirmed in Ex parte Culleyy In re Adams, and I am 
of opinion that the rule still remains. I am also of opinion that 
any creditor may petition after the act of bankruptcy. If after 
the act of bankruptcy in this case another creditor had presented 
a petition, would the old rule have applied ? Certainly it would. 
I think that the decision of the Eegistrar was right, but that we 
ought to give leave to amend, the appellant paying the costs. 

Solicitors : J. G. Dearie for the appellant. 
Ben Davis for the respondent. 



In re page. Ex parte THE TETJSTEE. • Befom 

Mb. JusnoB 
Bankruptcy Act, 1883, Section 55, Sub-section (4) — Disclaimer— Personal Cave. 

Liability of Trustee for Bent. ^®^- 

Where notice had been served on the trustee requiring him to decide Beeefnber 15. 
whether he would disclaim or not within twenty-eight days, in accord- 
ance with the terms of section 55, sub-section (4), of the Bankruptcy 
Act, 1883, and the trustee did not within that time signify his intention 
as required, leave to disclaim given only on condition of payment of a 
month's rent to the landlord, such rent, together with the costs of the 
landlord, to be paid by the trustee personally. 



T 



HIS was an application on behalf of the trustee in the bank- 
ruptcy for leave to disclaim the lease of certain premises situate at 
263, Pentonville Eoad. 

Section 65, sub-section (4), of the Bankruptcy Act, 1883, pro- 
vides that "The trustee shall not be entitled to disclaim any 
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1884. property in pursuance of this section in any case where all 
In bb Taoe, application in writing has been made to the trustee by any person 
Tm'^^K interested in the property requiring him to decide whether he will 
disclaim or not, and the trustee has for a period of twenty-eight 
days after the receipt of the application, or such extended period 
as may be allowed by the Court, declined or neglected to give 
notice whether he disclaims the property or not ; and, in the case 
of a contract, if the trustee, after such application as aforesaid, 
does not within the said period or extended period disclaim the 
contract, he shall be deemed to have adopted it/* 

F, C. WilliSj for the trustee, asked leave to disclaim. 

Herbert Reed for the landlord : 

The trustee was appointed on October 11th. On November 5th 
notice was served on him by us requiring him to decide whether 
he would disclaim or not. The trustee, however, never communi-» 
cated with the landlord, and he never disclaimed. The twenty- 
eight days allotted by section 55, sub-section (4), expired on 
December 3rd. Notice of motion was not even given imtil 
December 6th. Under these circumstances I submit that if the 
trustee now applies for an extension of time for leave to disclaim 
it ought only to be upon terms. I submit that he should, at any 
rate, be directed to pay rent from the expiration of the twenty- 
eight days. 

ft, 

Cave, J. : 

Judgment. The trustee may have leave to disclaim within a week, on pay- 

ment of a month's rent. 

F. C. Willis : 

I presume the rent will be paid out of the estate P 

Cave, J. : 

No. The trustee has been altogether negligent, and must pay" 
{he month's rent, and also the costs of the landlord, personally, and 
not out of the estate. 

Solicitors : Jackson 8f Evans for the trustee. 
Teo 8f Co* for the landlord. 
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DIGEST OF CASES REPORTED IN THIS VOLUME. 



ACT OF BANKEUPTCY.]— (1) Htld: 1. That where a debtor liad committed 
an act of bankruptcy under the Bankruptcy Act, 1869, and no proceedings in 
bankruptcy had been taken against him prior to January Ist, 1884, when the 
Bankruptcy Act, 1883, came into operation, proceedings in bankruptcy under 
the Bankruptcy Act, 1 883, might be taken against such debtor founded on the 
act of bankruptcy previously committed. 2. That where proceedings in liqui- 
dation were pending on January 1st, 1884, which afterwards came to an end, 
proceedings to obtain an adjudication against a debtor founded on the act of 
bankruptcy committed by him by filing the liquidation petition might be taken 
under the Bankruptcy Act, 1883. In re Pratt , Ex parte Pratt . . p. 27 

(2) A notice given by a debtor under sect. 4, sub-s. 1 (h), that he has suspended, 
or that he is about to suspend, payment of his debts, need not, in order to con- 
stitute an act of bankruptcy, be necessarily given in writing. In re Walker & 
Son, Ex parte Nicholl & Knight p. 188 

Compare also In re Friedlander, Ex parte Oastler d; Co, . . .p. 207 

(3) Held: 1. That where a verbal statement was made by a debtor to one of 
his creditors that he was unable to pay his debts in full, such statement did not 
amount to a notice by the debtor ** that he has suspended, or that he is about to 
suspend, payment of his debts," so as to constitute an act of bankruptcy under 
sect. 4, sub-s. 1 (h), of the Bankruptcy Act, 1883. 2. That although such notice 
need not, in order to constitute an act of bankruptcy, be necessarily given in 
writing, still if it is given verbally it must be a formal notice, and given with the 
intention of giving such notice. In re Friedlander y Ex parte Oastler & Co, p. 207 

Compare also In re Walker & Son^ Ex parte Nickoll & Knight . . p. 188 

(4) Held: That where a deed of assignment of the whole of their property 
executed by the debtors for the benefit of their creditors generally contained a 
provision for the payment out of the assets in the first instance of the costs and 
expenses of the trustee under the said deed of assignment, such trustee was not 
entitled (on the debtors being adjudged bankrupt upon a petition founded on the 
deed as an act of bankruptcy) to retain as against the trustee in the bankruptcy 
assets in his hands, on the ground that a sum exceeding the said assets was 
due to him for work and labour done. In re J, and H, Richards, Ex parte The 
Official Receiver . . • p. 242 

(6) Held : 1. That where a debtor has assigned the whole of his property to 
a trustee for the benefit of his creditors generally, and such trustee has taken 
possession of the property and carried on the debtor's business, in the event of 
the debtor subsequently being adjudged bankrupt on a petition founded on the 
act of bankruptcy committed by the execution of the deed of assignment, the 
trustee in the bankruptcy must elect to treat the trustee under the deed either 

M.B. U 
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as his agent or as a trespasser. 2. If the trustee in the bankruptcy elects to 
treat the trustee under the deed as a trespasser, he can only claim from him any 
property of the bankrupt which remains in his possession unconTerted, and tho 
rahie, at the time when he took possession, of any property which he has taken 
possession of and has conyerted. In re Biddeough, Ex parte Vaughan . p. 258 

(6) ndd : That where a bankruptcy petition is presented by a creditor founded 
on an act of bankruptcy committed by the failure of the debtor to comply with 
the terms of a Imnkruptcy notice to pay a judgment debt, and an appeal is pending 
from such judgment, it is a matter of discretion for the Begistrar whether he 
will make a receiving order, or stay the proceedings, and the Court of Appeal 
will not interfere unless such exercise of discretion is clearly wrong. In re 
Rhodes, Ex parte Hey worth p. 269 

. (7) Utld : That where by failing to comply with the terms of a bankruptcy 
notice a debtor has committed an act of bankruptcy under sect. 4, sub-s. 1 (g), 
of the Bankruptcy Act, 188'), any creditor may ayail himself of such act of 
bankruptcy for the purpose of presenting a petition, and the right to present 
a petition is not limited to that creditor by whom the bankruptcy notice has 
been served. In re Hastings, Ex parte Dearie p. 281 

APPEAL.]— (1) Held: That by reason of the provisions of sects. 103 and 104 
of the Bankruptcy Act, 1883, an appeal from an order of the judge to whom 
bankruptcy business is assigned upon an application under sect. 5 of the Debtors 
Act, 1869, will now lie directly to the Court of Appeal, and not as formerly to 
a Divisional Court. In re Lascelles, Ex parte Oenese • . . .p. 183 

(2) Iltld: That an application for leave to appeal under sect. 2 of the 
Bankruptcy Appeals (County Court) Act, 1884, from tho decision of a Divisional 
Court, sitting as a Court of Appeal, from a County Court in bankruptcy, should 
be made in the first instance to a Divisional Court. 

That such application for leave to appeal ought to be made to the Divisional 
Court immediately after such Divisional Court has pronoimced its decision. In 
re Walker & Son, Ex parte Nickoll & Knight p. 249 

(3) Held : That where a bankruptcy petition is presented by a creditor founded 
on an act of bankruptcy committed by the failure of the debtor to comply with 
the terms of a bankruptcy notice to pay a judgment debt, and an appeal is 
pending from such judgment, it is a matter of discretion for the registrar 
whether he will make a receiving order or stay the proceedings, and the Court 
of Appeal will not interfere unless such exercise of discretion is clearly wrong. 
In re Rhodes, Ex parte Hey worth p. 269 

(4) Held : That where the trustee rejects a proof tendered by a creditor, and 
from such rejection an appeal is brought, it is not sufficient to apply to the 
Court withiA the twenty-one days limited by Rule 174 of the Bankruptcy Bules, 
1883, to fix a day and time for the hearing of the appeal, but notice of motion 
in the usual way must be served on the trustee within tho twenty- one days. In 
re Gillespie & Co,, Ex parte Morrison & Aitcheson p. 278 

(5) Appeal out of time. 

In re Courtcnay, Ex parte Dear • i p. 89 

Inre BUnkhom, Exparte Blease . p. 280 
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AEEANGEMENT.]— See Scheme of Arrangement. 

ASSIGNMENT— 0/ jPooA; DeJ^.]— Aii assignment of the book debts will carry 
tbe books, so that the person entitled to the book debts under the deed is 
entitled to the books of account ; and Rule 259 was intended to apply only to 
a case where a person not entitled to the debts sets up some claim to the books. 
In re White & Co,, Ex parte The Official Receiver . . • . . p. 77 

0/ Lease, Ooodwill, Stock, <J&c.] — The debtor, who carried on business at 
two different premises) within a few days of filing his petition, executed an 
assignment handing over his interest in the lease, goodwill and stock of one of 
the said premises to a judgment creditor who was threatening to levy execution, 
such assignment to be in full satisfaction of the whole judgment debt, and the 
judgment creditor was to redeem the lease of the property, which had been 
deposited on mortgage with a loan society, and to pay rent due, &c. 

Held : That there was no proof that the motive of the debtor was to prefer the 
creditor ; tha't at the time of the assignment the judgment creditor could seize 
and have his debt paid out of the goods at both the places of business of the 
debtor ; that the effect of the assignment was to relieve the debtor of liability 
at one place of business, and could not be deemed to be a fraudulent preference. 
In re W. ff, Wilkinson, Ex parte The Official Receiver • • • • p. 65 

Of Property to Trustee for Benefit of Creditors ^cneraZ/y.]— (1) Held: That 
the fact that a large majority in number and value of the creditors of a debtor 
have assented to a deed assigning to trustees all the debtor's property for the 
benefit of his creditors generally, is not a *' sufficient cause" within the meaning 
of sect. 7, sub-s. (3), of the Bankruptcy Act, 1883, for dismissing a petition for 
a receiving order against the debtor presented by a dissenting creditor even 
for a small amount ; such receiving order being founded on the act of bank- 
ruptcy committed by the execution of the deed. 

It is the intention of the legislature that proposals for a composition or scheme 
of arrangement shall only be entertained after a receiving order has been made. 

That an official receiver ought not to appear at the hearing of an appeal from 
a receiving order, unless it is necessary for him to do so for the purpose of 
bringing some special circumstance to the notice of the Court ; and this special 
circumstance the Court will take into consideration when the costs are applied 
for. In re Dixon & Wilson, Ex parte Dixon & Wilson • • • • p. 98 

(2) Held : That where a deed of assignment of the whole of their property 
executed by the debtors for the benefit of their creditors generally contained a 
proviso for the payment out of the assets in the first instance of the costs and 
expenses of the trustee under the said deed of assignment, such trustee was not 
entitled (on the debtors being adjudged bankrupt upon a petition founded on 
the deed as an act of bankruptcy) to retain as against the trustee in the bank- 
ruptcy assets in his hands, on the ground that a sum exceeding the said assets 
was due to him for work and labour done. In re J, & H, Richards, Ex parte 
The Official Receiver • , • • • .p. 242 

(3) Held : That where a debtor has assigned the whole of his property to a 
trustee for the benefit of his creditors generally, and such trustee has taken 
possession of the property and carried on the debtor's business, in the event of 

u2 
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the debtor subsequently being adjudged bankrupt on a petition founded on the 
act of bankruptcy committed by the execution of the deed of assignment, the 
trustee in the bankruptcy must elect to treat the trustee under the deed either 
as his agent or as a trespasser. 

If the trustee in the bankruptcy elects to treat the trustee under the deed as 
a trespasser, he can only claim from him any property of the bankrupt which 
remains in his possession unconverted, and the value, at the time when he took 
possession, of any property which he has taken possession of and has converted. 
In re RiddeougJi, Ex parte Vaughan p. 258 

ATTOENEY.] — Held : That a bankruptcy petition presented by a creditor may 
be signed on behalf of such creditor by his duly constituted attorney. In re 
Wallace^ Ex parte Wallace p. 246 



BALANCE OEDEE.]— FcW; That a *' balance order " made in the voluntary 
winding-up of a company, whereby a contributory was ordered to pay in to the 
liquidator certain calls made in respect of the said company before the com- 
mencement of the winding-up, is not a ** final judgment " within the meaning 
of section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, so as to support a 
bankru|)tcy notice. Iri re Sanders, Ex parte Whinney . . . . p. 18o 

BAMKEUPTCY NOTICE.]— (1) A garnishee order absolute is not a ''final 
judgment" against the garnishee within the meaning of section 4, sub- 
section 1 (g), so as to make the failure to comply with a bankruptcy notice 
founded upon it an act of bankruptcy on the part of the garnishee. Ex parte 
Chinery, In re Chinery p. 31 

(2) Held: That where a bill has been given by a debtor, upon whom a 
bankruptcy notice has been served, for the amount of the judgment debt, and 
has been taken by the creditor, such bill is sufficient satisfaction of the require- 
ments of the bankruptcy notice under section 4, sub-section 1 (g), of the Bank- 
ruptcy Act, 1883, so as to prevent such creditor afterwards proceeding to obtain 
a petition against the debtor on the bankruptcy notice. In re Matthew, Ex 
parte Matthew p. 47 

(3) ^eld : That, the fact that an order has been made against a defendant 
requiring him to pay the taxed costs in an action within a specified time, does 
not constitute such order a ** final judgment " within the meaning of section 4, 
sub- section 1 (g), of the Bankruptcy Act, 1883, so as to entitle the plaintiJff, in 
the event of the defendant failing to comply with the terms of the order, to 
obtain a bankruptcy notice against the defendant founded on the order. In re 
Cohen, Ex parte Schmitz • • p. 55 

(4) Irregularity of bankruptcy notice and petition — ^Bankruptcy petition in 
name of partners — ^Bankruptcy of one partner between service and hearing of 
petitioi\ — Amendijaent.. In fe Ov/en, Ex parte Owen . . . . • p. 93 

(5) Held: That a "balance order" made in the voluntary winding-up of a 
company, whereby a contributory was ordered to pay in to the liquidator 
certain calls made in respect of the said company before the commencement of 
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the winding-up, is not a ** final judgment" within the meaning of section 4, 
sub-section 1 (g), of the Bankruptcy Act, 1883, so as to support a bankruptcy- 
notice. In re SanderSy Ex parte Whinney p. 185 

(6) Held: That a creditor in order to serve a bankruptcy notice under 
section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, must be entitled and 
in a position to issue execution : and that in consequence a bankruptcy notice 
against a judgment debtor cannot be issued by the executor of a creditor who 
has obtained final judgment, unless such executor has first obtained leave from 
the Court to issue execution on the judgment under Eule 23 of Order XLII. of 
the Rules of the Supreme Court, 1883. In re Woodall^ Ex parte Woodall . p. 201 

(7) Held : That where a bankruptcy petition is presented by a creditor founded 
on an act of bankruptcy committed by the failure of the debtor to comply with 
the terms of a bankruptcy notice to pay a judgment debt, and an appeal is 
pending from such judgment, it is a matter of discretion for the registrar 
whether he will make a receiving order or stay the proceedings ; and the Court 
of Appeal will not interfere unless such exercise of discretion is clearly wrong. 
In re Bhodes, Ex parte Heyworth p. 269 

(8) Held : That where, by failing to comply with the terms of a bankruptcy 
notice, a debtor has committed an act of bankruptcy under section 4, sub- 
section 1 (g), any creditor may avail himself of such act of bankruptcy for the 
purpose of presenting a petition, and the right to present a petition is not 
limited to that creditor by whom the bankruptcy notice has been served. In re 
Hastings, Ex parte Dearie ' p. 281 

BILL OF EXCHANGE.]— J3eZ<Z ; That where a bill has been given by a 
debtor, upon whom a bankruptcy notice has been served, for the amount of the 
judgment debt, and has been taken by the creditor, such bill is sufficient 
satisfaction of the requirements of the bankruptcy notice under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, so as to prevent such creditor after- 
wards proceeding to obtain a petition against the debtor on the bankruptcy 
notice. In re Matthew, Ex parte Matthew p. 47 

BILL OF SALE.] — Held : That an injunction restraining a person, not a party 
to the bankruptcy proceedings, from dealing with property of the debtor 
claimed under a bill of sale, the validity of which is disputed, ought not to be 
granted without requinng an undertaking to be given for damages by the 
person obtaining the order. In re F, H Johnstone, Ex parte Abraham . p. 32 

BOARD OF TRADE.]— See Committal; Trustee; Beview of Taxation, &c. 

BOOK DEBTS.]— l/e?cl ; That an assignment of the book debts wiU carry the 
books, so that the person entitled to the book debts under the deed is entitled to 
the books of account; and that Rule 259 of the Bankruptcy Rules, 1883, was 
intended to apply only to a case where a person not entitled to the debts sets up 
some claim to the books. In re White & Co,, Ex parte The Official Receiver . p. 77 

CHANCERY DIVISION— iStoy of Proceedings in.^—Hdd: 1. That when 
receivers, appointed in an action for dissolution of partnership, are discharged 
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by order of the judge in bankruptcy, their office is to determine from the date 
of the order by which they are discharged. 

2. That the remuneration of such receivers shall be assessed by the registrar. 
In re FarJcer & Parker, Ex parte The Official Receiver • • • • p. 39 

Transfer of Action pending tn.] — (1) Held: That when application is made 
under section 102, sub-section 4, of the Bankruptcy Act, 1883, for the transfer 
of an action pending in another Division of the High Court, some proof must 
be afforded that advantage is likely to be derived by reason of such transfer to 
the judge in bankruptcy. Quaere , Whether in a case where a receiving order 
has been made, but the debtor has not been adjudicated a bankrupt, the Court 
has any jurisdiction under section 102, sub-section 4, of the Bankruptcy Act, 
1883, to make an order to transfer. In re White & Co,, Ex parte The Official 
Receiver , .... p. 77 

(2) Held: 1. That where an order has been made under sub-section 4 of 
section 125 of the Bankruptcy Act, 1883, transferring proceedings for the 
administration of a deceased debtor's estate from the Chancery Division of the 
High Court to the Court exercising jurisdiction in bankruptcy, the latter Court 
may make an administration order on an ex parte application by a creditor. 
2. But such order cannot be made until the expiration of two months from the 
date of the grant of probate or of letters of administration, unless either the 
legal personal representative of the deceased debtor consents thereto, or unless 
such debtor has committed an act of bankruptcy within three months prior to 
his decease. In re J, A, May, Ex parte E, May • , , . .p. 232 



COMMITTAL.]— (1) Bankruptcy Act, 1883, section 102 ; Bankruptcy Eules, 
Nos. 20, 22, 23, 26 and 49 — Motion to commit — ^Affidavit of service not 
mentioned in notice of motion. In re J. Pearce, Ex parte The Board of 
Trade p. Ill 

(2) Bankruptcy Rules, 1883, Eule 78 — Application for substituted service of 
notice of motion to commit. In re J, Pearce, Ex parte The Board of Trade . p. 135 

(3) Committal — ^Undertaking to prove means — Office copy judgment — ^Affidavit 
in denial of satisfaction — County Court Eules, 1875, Order XIX. Eule 9 — ^Ex- 
clusive or concurrent jurisdiction of County Court. In re Stone, Ex parte Nichol- 
son, In re Philhy ; Ex parte NichoUon • • « • • • « p. 177 

COMPOSITION.]— See Scheme of Arrangement. 

(1) A Court to whom application is made to approve a composition accepted 
by the creditors of a debtor under section 18 of the Bankruptcy Act, 1883, 
must exercise its own discretion in determining whether such composition is 
reasonable and calculated to benefit the general body of creditors, and if such 
Court is not satisfied with all the circumstances attending the debtor's conduct 
and the acceptance of the composition, it is its duty to refuse its approval. 

In a Qase where a debtor within the space of about eighteen months had 
allowed a debt due to him from a person whom he know to be in pecuniary 
difficulties to increase from 32,000?. to more than 60,000?., and it appeared 
tiat to the amount of 11,000?. this increase was due to accpmmodatioii bills, ^ 
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and such debtor subsequently stopped payment and presented a bankruptcy 
petition, and a composition was accepted by the creditors — 

Htld : That the debtor had been guilty of rash and hazardous speculations, 
and that; even if the composition were reasonable, the Court ought to refuse its 
approval. In re EogerSj Ex parte Rogers p, 159 

• 

(2) Held: That where, before a composition is approved by the Court, the 
business of the debtor is carried on by the official receiver, who makes payments 
out of his own pocket, and incurs personal liability for the purpose of carrying 
on such business, the proper order for the Court to make on approving the com- 
position is, that the official receiver shall forthwith deliver up possession of the 
debtor's estate to the trustee under the composition, and that such trustee shall 
pay to the official receiver what may bo found due to him out of the first assets 
which come into his hands. In re Taylor^ Ex parte The Board of Trade . p. 264 

COSTS— 0/ Trustee on Sale of Mortgaged Property,'] — Held : That the provisions 
of Eules 78 to 81 of the Bankruptcy Rules, 1870 {compare Nos, 65 to 69 of the 
Bankruptcy BuleSy 1883), were not intended to fetter the Court in cases where an 
application has been made to the Court by a mortgagee of propeity of the bank- 
rupt for a sale of such property as provided by the rules, so as (1) to compel 
the Court to give the conduct of such sale to the trustee in the bankruptcj : oj 
(2) to compel the Court to give the trustee a first charge on the proceeds of the. 
sale for his costs and expenses in cases where the conduct of the sale has' been 
taken away from him. In re Jordan, Ex parte Lloyd* a Banking Company p. 41 

0/ Execution.] — Held : That the moaning to be attached to the words ** costs 
of the execution" in sub-section 1 of section 46 of the Bankruptcy Act, 1883, is 
different to the meaning to be attached to the same words in sub-section 2 of 
the same section. Under the words ** costs of the execution" in sub-section 1 
the sheriff is not entitled to ** poundage." In re W, and J, Ludford . p. 131 

Of Public, Examination.'] — Held: 1. That the words ** any proceeding in 
Court" in section 105, sub-section 1, of the Bankruptcy Act, 1883, do not 
include a second meeting of the creditors under a bankruptcy petition, sum* 
moned for the purpose of confirming a scheme of arrangement of the debtor's 
affairs accepted at the first meeting. 

2. That the Court has in consequence no power to order the costs of the 
petitioner incidental to such second meeting to be paid out of the debtor's 
estate. 

3. But the words do include the public examination of the debtor, and the 
Court has power to order costs incidental to such public examination to be paid 
out of the estate. In re Strand, Ex parte The Board of Trade and The Official 
Receiver ••!••• p. 196 

Of Solicitor.]-— {!) Held : That where, after the presentation of the bankruptcy 
petition, proceedings are carried on by a debtor, from which the official receiver 
comes to a clear conclusion that substantial advantage has accrued to the debtor's 
estate, such ought to be looked upon in the light of salvage, and the costs 
attendant upon the proceedings in question should be allowed out of the estate. 
In re F, H. Johnstone f Ex parte Angier , p. 213 
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(2) Held : That an application by the Board of Trade for a review of taxation 
of the costs of a solicitor under Eule 104 of the Bankruptcy Eules, 1883, can 
only be made for the benefit of the estate ; and where there is no estate and no 
trustee such rule will not apply. In re Rodway^ Ex parte Phillips . p. 228 

Of Trustee under Deed of Assignment,'} — Held : That whore a deed of assigninent 
of the whole of their property executed by the debtors for the benefit of their 
creditors generally contained a provision for the payment out of the assets in 
the first instance of the costs and expenses of the trustee under the said deed of 
assignment, such trustee was not entitled (on the debtors being adjudged bank- 
rupt upon a petition founded on the deed as an act of bankruptcy) to retain as 
against the trustee in the bankruptcy assets in his hands, on the ground that 
a sum exceeding the said assets was due to him for work and labour done. In 
re J* and H, Richards, Ex parte The Official Receiver . . . .p. 242 

0/ Shorthand Writer^s Notes,} — See In re Day, Ex parte The Trustee , p. 251 

Personal Liability of Trustee for,} — ^Where notice had been served on the 
trustee requiring him to decide whether he would disclaim or not within twenty- 
eight days in accordance with the terms of section 65, sub-section 4, of the 
Bankruptcy Act, 1883, and the trustee did not within that time signify his 
intention as required, leave to disclaim given only on condition of payment of 
a month's rent to the landlord, such rent, together with the costs of the landlord, 
to be paid by the trustee personally. In re Page, Ex parte The Trustee . p. 287 

When Appeal out of Time,} — See In re Blenhhorn, Ex parte Blease and JBlease, 

p. 280 

DEBTORS ACT, 1869,}— Held: That by reason of the provisions of sections 103 
and 104 of the Bankruptcy Act, 1883, an appeal from an order of the judge to 
whom bankruptcy business is assigned upon an appHcation under section 5 of 
the Debtors Act, 1869, will now lie directly to the Court of Appeal, and not as 
formerly to a Divisional Court. In re Lascelles, Ex parte Oenese • . p. 183 

DELEGATION OF JUDGE'S AUTHORITY.]— See Registrar. 

DISCHARGE OF DEBTOR.]— (1) In a case where a scheme of arrangement 
of the debtor's affairs, duly agreed to and confirmed by the creditors in accord- 
ance with the provision of section 18 of the Bankruptcy Act, 1883, contained a 
clause to the effect that ** the debtors shall be discharged when the committee of 
inspection so resolve '* — 

Held : That such provision dealing with the discharge of the debtors was 
unreasonable, and not in accordance with the intention and scope of the Act ; 
and that a scheme 'containing sucK a provision ought riot to be aj[)proved by the 
Court, even though the debtors themselves asked that such approval should be 
given. In re Clarke, Ex parte Clarke p. 143 

(2) Held : That the fact that a bankrupt has brought an unsuccessful action, 
the costs of which he is unable to pay, is not sufficient cause to justify the 
Court in refusing his discharge on the groimd that under sub-section 3 (c) of 
section 28 of the Bankruptcy Act, 1883, such bankrupt has contracted a 
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debt without haying any reasonable ground of expectation of being able to 
pay it. In re J. Williams . ... . . . . . . p. 91 

DISCLAIMEE.]— (1) Held: That where application for leave to disclaim is 
made by a trustee in a bankruptcy, a demand of the landlord for rent in respect 
of the premises sought to be disclaimed will not be entertained by the Court 
unless such landlord has been kept out of his property for the benefit of the 
creditors, and the creditors have obtained some advantage therefrom. In re 
Zappert & Co., Ex parte The Trustee p. 72 

(2) Held : That in cases where a trustee in a bankruptcy seeks to disclaim, if 
subsequent to the adjudication any advantage has been derived from the use of 
the landlord's property, that is the use of the creditors and not of the debtor, 
and for this advantage the landlord is entitled to be paid. In re T, Brooke, 
Ex parte The Trustee p. 82 

(3) Application by trustee for extension of time in which to disclaim, the 
application teing made after the time allowed by the Act for disclaiming had 
expired. In re G, Price p. 153 

(4) Held: That where a trustee seeks to disclaim a lease under section 53 
of the Bankruptcy Act, 1883, the Court may, if it thinks fit, under sub- 
section 3 of section 55 permit such trustee to remove fixtures. In re Moser, 
Ex parte The Trustee p. 244 

(5) Qucere : Whether the words of sub-section 6 of section 55 of the Bank- 
ruptcy Act, 1883, are intended to apply to a landlord. In re Parker & Parker, 
Ex parte Turquand p. 275 

(6) Where notice had been served on the trustee requiring him to decide 
whether he would disclaim or not within twenty-eight days in accordance with 
the terms of section 55, sub-section 4, and the trustee did not within that time 
signify his intention as required, leave to disclaim given only on condition of 
payment of a month's rent to the landlord, such rent, together with the costs 
of the landlord, to be paid by th6 trustee personally. In fe Page, Ex parte The 
Trustee p. 287 

DIVIDENDS, VKDlSTmEUTED,']— Application on behalf of the Board of 
Trade for an order directing trustees to pay certain undistributed funds and 
dividends into the Bank of England. In re James Pearce, Ex parte The Board 
of Trade p. 56 

DIVISIONAL COTJET.]— See Appeal 

DOMICIL.] — Held: 1. That section 6, sub-section 1 (d), of the Bankruptcy 
Act, 1883, which provides that a creditor shall not be entitled to present a 
bankruptcy petition against a debtor, unless such .** debtor is domiciled in 
England, or, within a year before the date of the presentation of the petition, 
has ordinarily resided or had a dwelling-house or place of business in England," 
must be taken to mean domiciled in England as distinguished from Scotland or 
Ireland. 

2. That the onus of proof of the domicil is, in the first instance, on the 
creditor presenting the petition. 
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3* That it is not sufficient, in order to throw the onus of proof on the other 
side, for the petitioning creditor to show that the debtor is an officer in the 
British army on active service out of England, and belongs to a regiment, the 
head-quarters of which are in England, and bears an English name. 

4. A Scotchman or an Irishman does not lose his domicil of origin by accepting 
a commission in the English army. {Yelverton^a Case, 29 L. J., P. & M. 34, 
followed.) In re Mitchell, Ex parte Cunningham p. 137 

ELEGIT.]— (1) Whether, in a case where jwssession of the goods of a debtor 
had been taken by the sheriff under a writ of elegit on December 22nd, 1883, but 
no delivery had been made to the judgment creditor prior to January 1st, 1884, 
when the Bankruptcy Act, 1883, came into operation (by which statute it is 
provided that writs of elegit shall no longer extend to goods), the judgment 
creditor was still entitled to delivery of the goods previously seized. 

Held, that the judgment creditor was still entitled to delivery of the goods. 
Hough V. Windas p. 1 

(2) Whether, in a case whore possession of the goods of a debtor had been 
taken by the sheriff under a writ of elegit on December 22nd, 1883, but no 
delivery had been made to the judgment creditor prior to the debtor being 
adjudicated a bankrupt under the Bankruptcy Act, 1883, which came into ope- 
ration on January Ist, 1884 (by which it is provided that writs of elegit shall no 
longer extend to goods ; and, further, that an execution against goods must be 
completed by seizure and sale in order to entitle the creditor to the benefit of the 
execution in case of the debtor's bankruptcy), the judgment creditor was still 
entitled to delivery of the goods seized. 

Held : That the judgment creditor was not deprived of his right to the delivery 
of the goods. In re Windas & Dunsmore, Ex parte Hough . , . p. 22 

(3) Held : That notwithstanding the provisions of section 146 of the Bank- 
ruptcy Act, 1883, a writ of elegit still extends to leaseholds. Richardson v. 
Wehh . . . p. 40 

EXAMINATION.]—Soo Public Examination. 

EXECUTION.]— ^eZfZ ; That the moaning to be attached to the words "costs 
of the execution" in sub-soction 1 of section 46 of the Bankruptcy Act, 
1883, is different to the meaning to be attached to the same words in sub- 
section 2 of the same section. Under the words ** costs of the execution** 
in sub-section 1, the sheriff isnot entitled to poundage.** In re W. & J, 
Ludford p. 131 

EXECUTEIX.]— See Bankruptcy Notice (6). In re Woodall, Ex parte 
Woodall p. 201 

FINAL JUDGMENT.]— (1) Held: That the words "final judgment** in 
section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, must be construed 
in their strict technical sense of a judgment in an action which established a 
liability previously existing of a debtor to a creditor. In re Chinery, Ex parte 
Chinery • « p. 31 
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(2) Held: That the fact that an order has boen made against a defendant 
requiring him to pay the taxed costs in an action within a specified time, does 
not constitute such order a ** final judgment" within the meaning of section 4, 
sub-section 1 (g), of the Bankruptcy Act, 1 883, so as to entitle the plaintiff, 
in the event of the defendant failing to comply with the terms of the order, 
to obtain a bankruptcy notice against the defendant founded on the order. In 
re CoheUi Ex parte Schmitz . . . p. 55 

(3) Held: That a ** balance order" made in the voluntary winding-up of a 
company, whereby a contributory was ordered to pay in to the liquidator certain 
calls made in respect of the said company before the commencement of the 
winding-up, is not a "final judgment" within the meaning of section 4, 
sub-section 1 (g) of the Bankruptcy Act, 1883, so as to support a bankruptcy 
notice. In re Sanders, Ex parte Whinney p. 185 

(4) Held: That where a bankruptcy petition is presented by a creditor, 
founded on an act of bankruptcy committed by the failure of the debtor to 
comply with the terms of a bankruptcy notice to pay a judgment debt, it 
is a matter of discretion for the registrar whether he will make a receiving 
order or stay the proceedings; and the Court of Appeal will not interfere unless 
such exercise of discretion is clearly wrong. In re Rhodes, Ex parte Hey^ 
worth . • • * .p. 269 

PIXTXJEES.]— (1) A lease of a mill and warehouse made October 1st, 1880, for 
twenty-one years contained the following covenants and provisoes : — 

*'That in case the said lessees shall during the said term be bankrupts, or 
file a petition in liquidation, or make an assignment for the benefit of their 
creditors, then the said term hereby created shall cease." 

"That on the determination or cesser of the said term the machinery-room, 
warehouse and chimney shall be and remain the property of the company, but 
all the machinery, and also all the other buildings erected by the lessees, shall bo 
their property, and shall be removed by them previously to the determination 
or cesser of the said term, unless it shall be then mutually agreed by the said 
company and the lessees that the company shall purchase them. The said 
lessees in case the same shall be removed to make good all damage which may 
be caused in their removal." 

** That the several articles and things mentioned in the schedule hereto [con^ 
sisting of iron columns and teams in boiler-room, wood floor in oil mill, and other 
articles), shall be the property of the lessees, and shall be removable by them ; 
the said lessees making good all damage done by such removal." 

In March, 1884, the lessees presented a bankruptcy petition under the Bank- 
ruptcy Act, 1883, upon which a receiving order was made. 

Held : 1. That the lessees had taken such steps under the Bankruptcy Act, 
as, having regard to the provisions of the new Act and to section 149 of it, 
would justify the lessors in saying that the clause of forfeiture applied, and that 
consequently the presentation of the petition by the lessees caused a cesser of 
the term under that proviso. 

2. That the official receiver was entitled to the articles mentioned in the 
clauses above, notwithstanding the forfeiture. In re Walker, Ex parte Gould, 
Official Receiver . p. 168 
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(2) Htld : That where a trostee seeks to disclaim a lease under section 55, 
the Court may, if it thinks fit, under sub-section 3 of section 55, permit such 
trustee to remove fiitures. In re Moaer, Ex parte The Trustee , . p. 244 

FEAUDULENT PREFERENCE.]— The debtor, who carried on business at 
two different premises, within a few days of filing his petition executed an 
assignment handing over his interest in the lease, goodwill and stock of one of 
the said premises to a judgment creditor who was threatening to levy execution, 
such assignment to be in full satisfaction of the whole judgment debt, and the 
judgment creditor was to redeem the lease of the property, which had been de- 
posited on mortgage with a loan society, and to pay rent due, &c. 

Held : That there was no proof that the motive of the debtor was to prefer the 
creditor; that at the time of the assignment the judgment creditor could seize 
and have his debt paid out of the goods at both the places of business of the 
debtor ; that the effect of the assignment was to relieve the debtor of liability at 
one place of business and could not be deemed to be a fraudulent preference. 
In re W* H, Wilkinsony Ex parte The Official Receiver . . . . p. 65 

FUNDS AND DIVIDENDS TJNDISTRIBUTED.]-See In re James Pearce, 
Ex parte The Board of Trade p. 56 



GARNISHEE ORDER.]— A garnishee order absolute is not a " final judg- 
ment " against the garnishee within the meaning of section 4, sub-section 1 (g), 
so as to make the failure to comply with a bankruptcy notice founded upon it 
an act of bankruptcy on the part of the garnishee. In re Chinery, Ex parte 
Chinery p. 31 



INJUNCTION.] — Held : That an injunction restraining a person, not a party 
to the bankruptcy proceedings, from dealing with property of the debtor 
claimed under a bill of sale, the validity of which is disputed, ought not to be 
granted without requiring an undertaking to be given for damages by the 
person obtaining the order. In re F, II, Johnstone, Exparte Abraham . p. 32 

INSOLVENT ESTATE, Administration in Bankruptcy of.']— Held: 1. That 
where an order has been made under sub-section 4 of section 125 of the 
Bankruptcy Act, 1883, transferring proceedings for the administration of a 
deceased debtor's estate from the Chancery Division of the High Court to the 
Court exercising jurisdiction in bankruptcy, the latter Court may make an 
administration order on an ex parte application by a creditor. 2. But such 
order cannot be made until the expiration of two months from the date of the 
grant of probate or of letters of administration, unless either the legal personal 
representative of the deceased debtor consents thereto, or unless such debtor 
has committed an act of bankruptcy within three months juior to his -decease. 
In re J, A, May, Ex parte E, May p. 232 



JUDGMENT.]— Sse Final Judgment. 
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JUEISDICTION — Of Registrar,'] — On application to the registrar on behalf of 
the trustee in a bankruptcy under the Bankruptcy Act, 1869, that a solicitor 
should pay oyer to such trustee certain moneys alleged to be in his hands, and 
to belong to the bankrupt's estate, it was objected that under the terms of the 
Bankruptcy Act, 1883, the registrar had no jurisdiction to hear the application. 
Held : That the registrar had jurisdiction. Jn re Evan Jones . . . p. 17 

Of Bankrwptcy Court, ] — (1) On an appeal from decision of registrar, refusing 
rehearing of a bankruptcy petition, with a view to the adjudication obtained 
under the Bankruptcy Act, 1869, being discharged, on the ground that at the 
time of the presentation of the bankruptcy petition the creditor's right to 
present it, and the liability of the debtor to be adjudicated a bankrupt under 
the Act of 1869, had ceased. Held : — That although the adjudication was 
made on wrong grounds, and was wrong in form, because it was an ordinary 
adjudication made upon the petition of a creditor under the Bankruptcy Act, 
1869, founded on an act of bankruptcy committed by the "previous filing of a 
liquidation petition by the debtor, and under such circumstances the pro- 
ceedings ought to have been taken under the Bankruptcy Act, 1883, yet the 
Court would have had jurisdiction to make the adjudication under section 125, 
sub-section 12, of the Bankruptcy Act, 1869, in consequence of the failure of 
the liquidation proceedings ; and the bankrupt not having raised the objection in 
the Court below, the adjudication must stand. In re May, Ex parte May . p. 50 

(2) Where application made by a bankrupt, who had failed to pay over 
certain trust moneys in accordance ,with an order of the Chancery Division, 
for an order restraining further proceedings on a motion for attachment. 
Held : That the application must be refused. If the application had been 
made by the trustee in the bankruptcy for the benefit of the creditors, there 
might be some grounds for the Court to interfere. In re Mackintosh v. 
Beauchamjp, Ex parte Mackintosh p. 84 

(3) The jurisdiction conferred on the Court of Bankruptcy by section 102 of 
the Bankruptcy Act, 1883, is the same as that formerly conferred on the Court 
by section 72 of the Bankruptcy Act, 1869. In re Lowenthal, Ex parte 
Beesty p. 117 

(4) Held: That where a bankruptcy petition is presented in the wrong 
Court by inadvertence, such Court has jurisdiction to hear the petition, and to 
make a receiving order. In re Brightmore, Ex parte May . . .p. 253 

LANDLOED.]— See Disclaimer, 

(1) In re Zappert & Co,, Ex parte The Trustee p. 72 

(2) In re T, Brooke, Ex parte The Trustee p. 82 

(3) In re Moser, Ex parte The Trustee p. 244 

(4) In re Parker & Parker, Ex parte Turquand p, 275 

(5) In re Page, Ex parte The Trustee p. 287 

LEASE.] — See also Disclaimer, 

Held: That notwithstanding the provisions of section 146 of the Bank- 
ruptcy Act, 1883, a writ of elegit still extends to leaseholds. Richardson y. 
Well p. 40 

Forfeiture p/.]— See In re Walker, Ex parte Oould, Official Beceiver . p. 168 
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LIQUIDATION.] — (1) Held: That where proceedings in liquidation were 
pending on January Ist, 1884, which afterwards came to an end, proceedings to 
obtain an adjudication against a debtor founded on the act of bankruptcy com- 
mitted by him by filing the liquidation petition might be taken under the 
Bankruptcy Act, 1883. In re Pratt, Ex parte Pratt . • • . . p. 27 

(2) Held: That in determining whether it shall give sanction to a com- 
position or liquidation by arrangement entered into under sections 125 and 126 
of the Bankruptcy Act, 1869, in accordance with the provisions of section 170 
of the Bankruptcy Act, 1883, the Court or registrar is not bound by the state- 
ment of affairs of the debtor put forward and agreed to by the creditors ; but 
that such Court or registrar is entitled to inquire into the statement, for the 
purpose of seeing whether such composition or liquidation is reasonable and 
calculated to benefit the general body of creditors. In re Mc Alpine, Ex parte 
McAlpine p. 126 



MANAGEB.] — See Special Manager, 

MEETING OF CREDITOES.]— (1) EM: That the public examination cannot 
be concluded until the adjourned first meeting of creditors has been concluded. 
In re William Williams # • • • • p. 16 

(2) See In re Strand, Ex parte The Board of Trade • . . .p. 196 

MOETGAGE.]— J3e?(£ ; That the provisions of Eules 78 to 81 of the Bankruptcy 
Bules, 1870 {compare Noa. 65 to 69 of the Bankruptcy Rules, 1883), were not 
intended to fetter the Court in cases where an application has been made to the 
Court by a mortgagee of property of the bankrupt for a sale of such property as 
provided by the rules, so as (1) to compel the Court to give the conduct of such 
sale to the trustee in the bankruptcy : or (2) to compel the Court to give the 
trustee a first charge on the proceeds of the sale for his costs and expenses in 
cases where the conduct of the sale has been taken away from him. In re 
Jordan, Ex parte Lloyd! s Banking Company . • • • • ' • p. 41 



OFPICEE.]— -ETeZtZ : That the onus of proof of domicil is, in the first instance, 
on the creditor presenting the petition. 

That it is not sufficient, in order to throw the onus of proof on the other side, 
for the ipetitibning creditor to show that the debtor is an officer in the British 
army oh active service out of England, and belongs to a regiment the head- 
quarters of -^hich are in England, and bears an English name. 

A Scbtchntan or an Irishman does not lose his domicil of origin by accepting 
a commissioii in the Eiiglish army. Ifi re Mitchell, Ex parte Cunningham . p. 137 

OFFICIAL RECEIYEE.]— (I),irc7(i; That the power of appointing a special 
manager given by section 12 of the Bankruptcy Act, 1883, to the official receiver 
is entirely a discretionary power ; and the Court has no authority to interfere 
to compel an official receiver who refuses to make such appointment. In re 
Fredrick Whitaker . . . . . . • . . • • p. 56 
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(2) HM : That an official receiver ought not to appear at the hearing of an 
appeal from a receiving order, unless it is necessary for him to do so for the 
purpose of bringing some special circumstance to the notice of the Court ; and 
this special circumstance the Court will take into consideration whfen the costs 
are applied for. In re Dixon & Wilson, Ex parte Dixon & Wilson . . p. 98 

(3) Held : That where, before a composition is approved by the Court, tho 
business of the debtor is carried on by the official receiver, who makes payments 
out of his own pocket and incurs personal liability for the purpose of carrying 
on such busiiiess, the proper order for tho Court to make on approving the com- 
position is, that the official receiver shall forthwith deliver up possession of tho 
debtor's estate to the trustee under the composition, and that such trustee shall 
pay to the official receiver what may be found due to him out of the first assets 
which come into his hands. Li re Taylor, Ex parte The Board of Trade . p. 264 

(4) The Court does not sit to assist the official receiver or the trustee in simple 
matters relating to the management of the estate, but it sits for a judicial pur- 
pose ; and where there is no question of law arising, there is no justification for 
coming to the Court. 

The official receiver must be prepared to undertake the proper responsibility 
of his position, and he has no right in a simple case to come to the Court merely 
for information. In re Q, & -4. Mahler, Ex parte Honygar ; In re G, <Sc Mahler, 
Ex parte Charhin p. 272 

PAETNEES.] — Bankruptcy Act, 1883, section 4, sub-section 1 (g), and sections 
6 and 7 — Appeal to set. aside receiving order — Irregularity of bankruptcy notice 
and petition — Bankruptcy petition in name of partners — Bankruptcy of one 
partner between service and hearing of petition — ^Amendment. In re Owen, 
Ex parte Owen ' p. 93 

PAYMENT.]— See Suspending Payment 

PETITION..}— (1) In a case where after a petition had been filed by a debtor 
in the County Court, the unsecured creditors of such debtor had been paid in 
full, and an application was in consequence made to withdraw the petition, 
which application the County Court judge refused to grant, on the ground that 
he was doubtful as to his power to do so — 

Held : That there was clear jurisdiction to grant the application. In re 
Wemyss, Ex parte Wemyss p. 157 

(2) Held : That a bankruptcy petition presented by a creditor may be signed 
on behalf of such creditor by his duly constituted attorney. In re Wallace, Ex 
parte Wallace p. 246 

(3) Held : That where a bankruptcy petition is presented in the wrong Court 
by inadvertence, such Court has jurisdiction to hear the petition and to make si 
receiving order. In re Brightmore, Ex parte May . . . .p. 253 

(4) Held: That imder the Bankruptcy Act, 1883, the old rule in bank- 
ruptcy still remains in force, that where a debt is vested in a mere trustee for an 
absolute beneficial owner who is capable of dealing with the debt as ho pleases, 
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the trustee cannot alone present a bankruptcy petition against the debtor, but 
the beneficial owner must join in the petition. In re Hastings ^ Ex parte Dearie 

p. 281 

(6) Held : That where by failing to comply with the terms of a bankruptcy 
notice a debtor has committed an act of bankruptcy under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, any creditor may avail himself of 
such act of bankruptcy for the purpose of presenting a petition, and the right 
to present a petition is not limited to that creditor by whom the bankruptcy 
notice has been seryed. In re Hastings, Ex parte Dearie . . • . p. 281 

POUNDAGE.]— See Execution. 

PEOOF.] — (1) Held : That where at the first meeting of the creditors of a bank- 
rupt the chairman rejects the proof tendered by a creditor for the sum at which 
the bankrupt has entered and sworn to the debt in his statement of affairs, and 
the creditor appeals from such rejection, the bankrupt has no locus standi to 
appear and oppose the appeal, even though he may have been served with notice 
of the appeal ; but it would seem that the bankrupt will be entitled to his costs 
of appearing. In re (?. C, Knight, Ex parte Smith & Co, . , • p« 74 

(2) Held: That where the trustee rejects a proof tendered by a creditor, and 
from such rejection an appeal is brought, it is not sufficient to apply to the 
Court within the twenty-one days*limifed by Eule 174 of the Bankruptcy Eules, 
1883, to fix a day and time for the hearing of the appeal, but notice of motion 
in the usual way must be served on the trustee within the twenty-one days. In 
re Gillespie & Co., Ex parte Morrison & Aitcheson p. 278 

PUBLIC EXAMINATION.]— (1) Held: That the public examination cannot 
be concluded until the adjourned first meeting of creditors- has been concluded. 
In re William Williams p. 16 

(2) Held : That a solicitor appearing for a creditor at the public examination 
of a bankrupt, for the purpose of examining the bankrupt as to his affairs, need 
not be authorized in writing. In re C. O. Landroch . . . . p. 21 

(3) Held : 1. That the words " any proceeding in Court " in section 105, sub- 
section 1, of the Bankruptcy Act, 1883, do not include a second meeting of the 
creditors under a bankruptcy petition, summoned for the purpose of confirming 
a scheme of arrangement of the debtor's affairs accepted at the first meeting. 

2. That the Court has in consequence no power to order the costs of the peti- 
tioner incidental to such second meeting to be paid out of the debtor's estate. 

3. But the words do include the public examination of the debtor, and the 
Court has power to order costs incidental to such public examination to be paid 
out of the estate. In re Strand, Ex parte The Board of Trade . • . p. 196 

EEOISTEAE.]— See Jurisdiction. 

EEPUTED OWNEESHIP.]— J7cZ(Z : That where a picture was lent by the Owner 
of it to the artist who had painted it for the purpose of being exhibited by him 
in a public gallery amongst other pictures painted by him and exhibited there 
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for sale, such picture did not pass to the trustee in bankruptcy on the artist 
becoming bankrupt, as being in his order and disposition within the meaning of 
section 44, sub-section (iii), of the Bankruptcy Act, 1883. In re Cook, Ex parte 
Dudgeon •••»•• p. 108 

EEVIEW OF TAXATION.]— -ffeZ(^ ; That an application by the Board of Trade 
for a review of taxation of the costs of a solicitor under Eule 104 of the Bank- 
ruptcy Eules, 1883, can only be made for the benefit of the estate, and where 
there is no estate and no trustee such rule wiU not apply. In re Rodway, Ex 
parte Phillipa • • • • • • p. 228 

SALE — 0/ Mortgaged Property,'] — Held: That the provisions of Eules 78 to 81 
of the Bankruptcy Eules, 1870 {compare Nos, 65 to 69 of the Bankruptcy Rules , 
1883), were not intended to fetter the Court in cases where an application has 
been made to the Court by a mortgagee of property of the bankrupt for a sale of 
such property, as provided by the rules, so as (1) to compel the Court to give the 
conduct of such sale to the trustee in the bankruptcy : or (2) to compel the Court 
to give the trustee a first charge on the proceeds of the sale for his costs and 
expenses in cases where the conduct of the sale has been taken away from him. 
In re Jordan, Ex parte Lloyd^a Banking Company p. 41 

Of Goods to Debtor,'] — Held: That where goods had been sold to a debtor, and 
there was no evidence to show that such goods were sold as to sample, the mere 
fact that a letter is subsequently written by the vendee to the vendor stating 
that he could not accept the goods, but would hold them for the vendor and try 
to seU them for him (and to which letter no answer is returned by the vendor) 
will not constitute the vendee a trustee for the vendor under section 44, sub- 
section 1, of the Bankruptcy Act, 1883, so as to prevent the trustee in the bank- 
ruptcy claiming such goods as part of the estate in the event of the vendee 
subsequently becoming a bankrupt. In re Landrock, Ex parte Fabian . p. 62 

SCHEME OP AEEANGEMENT.]— (1) It is the intention of the legislature 
that proposals for a composition or scheme of arrangement shall only be enter- 
tained after a receiving order has been made. In re Dixon & WiUon, Ex parte 
Dixon & Wilson p. 98 

(2) In a case where a scheme of arrangement of the debtors* affairs, duly 
agreed to and confirmed by the creditors in accordance with the provisions of 
section 18 of the Bankruptcy Act, 1883, contained a clause to the effect that ** the 
debtors shall be discharged when the committee of inspection so resolve." 

Held : That such provision dealing with the discharge of the debtors was un- 
reasonable, and not in accordance with the intention and scope of the Act ; and 
that a scheme containing such a provision ought not to be approved by the 
Court, even though the debtors themselves asked that such approval should be 
given. In re Clarke, Ex parte Clarke . . . , , , .p. 143 

SECUEED CEEDITOE.]— J7eZ<? : 1. That the estimate of the value of his 
security required of a secured creditor by section 6, sub-section 2, of the Bank- 
ruptcy Act, 1883, does not necessarily mean that such estimate shaU be the 

M.B. X 
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exact value, and the fact that a secured creditor has undervalued his sccuiity is 
not a ground for dismissing a bankruptcy petition presented by him. 

2. A secured creditor so presenting a petition would be bound to give up the 
security to the trustee. in the bankruptcy if he .wishes to take it at the value 
placed by such secured creditor upon it in the petition. In re Lacy, Ex parte 
Taylor p. 113 

• 

BBBRIF'F.ISQe Elegit; Execution. 

BHOETHAND WEITEE.]— Costs of. In re Day, Ex parte The Trustee . p. 251 

SOLICITOE.] — (1) Held: That a solicitor appearing for a creditor at the public 
examination of a bankrupt, for the purpose of examining the bankrupt as to his 
affairs, need not be authorized in writing. In re C. O, Landrock . . p. 21 

(2) Held : That where, after the presentation of a bankruptcy petition, pro- 
ceedings are carried on by a debtor, from which the official receiver comes to a 
clear conclusion that substantial sidvantage has accrued to the debtor's estate, 
such ought to be looked upon in the light of salvage, and the costs attendant 
upon tiie proceedings in question should be allowed out of the estate. In re F, 
H. Johnstone, Ex parte Angier . . . . * p. 213 

(3) Held : That an application by the Board of Trade for a review of taxation 
of the costs of a solicitor under Eule 104 of the Bankruptcy Eules, 1883, can 
only be made for the benefit of the estate, and where there is no estate and no 
trustee such rule will not apply. In re Bodway, Ex parte Phillips . . p. 228 

(4) Held : That where the solicitor of the petitioning creditor, as his agent, 
had received from the debtor between the date of the act of bankruptcy and the 
adjudication various sums of money in consideration of several adjournments 
of the hearing of the petition, such solicitor was personally liable to refund such 
money to the trustee in the bankruptcy, even though it had been paid over or 
accounted for by such solicitor to the petitioning creditor before the date of the 
order of adjudication. In re Chapman, Ex parte Edwards . . . p. 238 

SPECIAL MANAGEE.] — Held: That the power of appointing a special manager 
given by section 12 of the Bankruptcy Act, 1883, to the official receiver is 
entirely a discretionary power; and the Court has no authority to interfere to 
compel an official receiver who refuses to make such appointment. In re 
Frederick Whitaker p. 36 

STAY OF PEOCEEDINOS.]— See Chancery Division. 

SUSPENDING PAYMENT.]— (1) Held : That a notice given by a debtor 
under section 4, sub-section 1 (h), of the Bankruptcy Act, 1883, that he has 
suspended, or that he is about to suspend, payment of his debts, need not, in 
order to constitute an act of bankruptcy, be necessarily given in writing. 
In re Walker & Son, Ex parte Nickoll & Knight . . . . .p. 188 
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(2) Hdd : 1. That where a verbal statement was made by a debtor to one of 
his creditors that he was unable to pay his debts in full, such statement did not 
amount to a notice by the debtor ** that he has suspended, or that he is about 
to suspend, payment of his debts," so as to constitute an act of bankruptcy 
under section 4, sub-section 1 (h), of the Bankruptcy Act, 1883. 

2. That although such notice need not, in order to constitute an act of bank- 
ruptcy, be necessarily given in writing, still if it is given verbally it must be a 
formal notice, and given with the intention of giving such notice. In re Frieda- 
lander, Ex parte Oastler d: Co p. 1^07 

TAXATION.]-See CosU. 

TRANSFEE OF PEOCEEDINGS.]— (1) S^eld : 1. That when appHcation 
is made under section 102, sub-section 4, of the Bankruptcy Act, 1883, for the 
transfer of an action pending in another Division of the High Court, some 
proof must be afforded that advantage is likely to be derived by reason of such 
transfer to the judge in bankruptcy. 2. That an assignment of the book 
debts will carry the books, so that the person entitled to the book debts under 
the deed is entitled to the books of account ; and that Eule 259 of the Bank- 
ruptcy Eules, 1883, was intended to apply only to a case where a person not 
entitled to the debts sets up some claim to the books. 

Qucere. — Whether in a case where a receiving order has been made, but the 
debtor has not been adjudicated a bankrupt, the Court has any jurisdiction 
under section 102, sub-section 4, of the Bankruptcy Act, 1883, to make an 
order to transfer. In re White & Co., Ex parte The Official Receiver . p. 77 

(2) Held: 1. That where the judge of a County Court refuses to grant 
a certificate under Eule 16 of the Bankruptcy Eules, 1883, that **in his 
opinion a bankruptcy proceeding would be more advantageously conducted in 
some other Court," such refusal is equivalent to an order to retain the pro- 
ceedings, and from it an appeal will lie. 2. If the Court to which the appeal is 
made should be of opinion that such certificate ought to have been granted, it 
will not refer the matter back to the County Court, but will grant the certificate 
itself. In re Walker , Ex parte Soanea p. 193 

(3) Held: That where an order has been made under sub-section (4) of 
section 125 of the Bankruptcy Act, 1883, transferring pBOceedings for the 
administration of a deceased debtor's estate from the Chancery Division of the 
High Court to the Court exercising jurisdiction in bankruptcy, the latter Court 
may make an administration order on an ex parte application by a creditor. 
But such order cannot be made until the expiration of two months from the 
date of the grant of probate or of letters of administration, unless either the 
legal personal representative of the deceased debtor consents thereto, or unless 
such debtor has committed an act of bankruptcy within three months prior to 
his decease. In re J, A, May, Ex parte E, May p. 232 

TETJSTEE.] — Held: That the fact that a trustee has been proposed by the 
brother of the bankrupt ; and that such trustee has previously voted in favour 
of a composition and scheme of arrangement of the debtor's affairs ; and that 
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no committee of inspection is appointed, will not justify the Board of Trade in 
objecting to the appointment of such trustee under section 21, sub- section (2), 
of the Bankruptcy Act, 1883, even though the majority in number of the 
creditors are desirous that such objection should be made. In re George Oamea^ 

Ex parte The Board of Trade p. 216 

See qIbo Disclaimer ; Sale; Official Receiver ; Proof; Petition. 

UNDISTEIBUTED FUNDS AND DIVIDENDS.]— See Committal; Dividends. 

WEIT OF ELEGIT.]— See Elegit. 
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